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ADIS M. VILA*

Legal Aspects of Foreign Direct
Investments in the United Statest
Introduction
More foreigners are currently making direct investments in the United
States of America than ever before. Perhaps even more foreigners would
do so if they better understood the mechanics of the U.S. legal system, the
substance of its laws and their application to foreign investment. This article will explore the development of foreign direct investment (FDI) in the
United States and the special problems posed to the foreign investor by the
complex scheme of regulations and by the laws of general applicability
existing in the United States.
1. The Development of FDI in the United States
A. HistoricalDevelopment
As early as 1791 the fledgling United States Government indicated its
desire for foreign investment:
Rather than be judged a rival, foreign investment ought to be considered an auxiliary all the more precious because it alone permits an increased amount of productive labor and useful enterprise to be set to work.'
The reason for this positive feeling is obvious: foreign capital was necessary for the young republic to exploit its abundant natural resources. Later,
during the latter part of the eighteenth century and the earlier part of the
nineteenth century, the nation relied heavily on foreign capital to industri*Ms. Vila practices law in Miami, Florida. The author wishes to thank Greg Willis for his
editorial assistance, Jeanmaire Hayes for her patience and thoroughness in typing the
manuscript, and the firm of Paul & Thomson.
tAdapted from a memoir presented to the Institut Universitaire de Hautes Etudes
Internationales, Geneva, Switzerland for a Diplome de Hautes Etudes Internationales.
'ALEXANDER HAMILTON, SECRETARY OF THE UNITED STATES TREASURY DEPARTMENT,
REPORT TO THE FIRST UNITED STATES CONGRESS (1791), quoted in UNITED STATES CHAMBER OF COMMERCE, FOREIGN INVESTMENT IN THE UNITED STATES 1 (1974).
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alize.2 The Erie Canal, the Louisiana Purchase, and railroad construction,
for example, were all financed in
part with foreign capital from Britain,
3
France, Germany, and Holland.
Foreign investment is not a new phenomenon in the United States; however, the quality and quantity of the investment has changed so dramatically in recent years as to make some United States citizens uneasy with
foreign participation in their country's economy. The investment on which
the economic development of the United States was founded was, in the
main, portfolio investment. 4 Foreign portfolio investment involves nonvoting securities or voting stock in which the foreign interest controls less than
25 percent of the total ownership.5 Today a new type of investment, FDI, is
relatively more important. 6 Probably the most useful definition of FDI is
the one given by the United States Department of Commerce for statistical
purposes:
Investments of corporations, partnerships, individuals, banks, insurance companies and any other business enterprise subject to the jurisdiction of the United
States in which foreign persons (as individuals or affiliates) hold, directly or indirectly, a controlling interest. Controlling interest is deemed to exist for corporations where 25 percent or more of the voting shares is beneficially foreign held:
for all branches (including banks) leaseholds, real property or other unincorporated business which are owned in part or in full by foreign persons or entities;
and for insurance company branches where 24 percent or more of the voting
stock is held by foreigners.
2

HEARINGS ON FOREIGN INVESTMENT IN THE UNITED STATES BEFORE THE SUBCOMMITTEE
ON FOREIGN ECONOMIC POLICY OF THE COMMITTEE ON FOREIGN AFFAIRS OF THE UNITED
STATES HOUSE OF REPRESENTATIVES, 93d CONG., 2d SESS. 115-16 (1974) [hereinafter cited as
1974 HOUSE HEARINGS ON FOREIGN INVESTMENT]. Jamestown, the first American colony,
was conceived and financed by the Virginia Company, itself a foreign enterprise. Id.
3
HOUSE COMM. ON FOREIGN AFFAIRS, STAFF REPORT ON DIRECT FOREIGN INVESTMENT
IN THE UNITED STATES, H.R. DOC. No. 93-1183, 93d Cong., 2d Sess., 2-3 (Comm. Print 1974)
[hereinafter cited as HOUSE REPORT].
4CONFERENCE BOARD, FOREIGN INVESTMENT IN THE UNITED STATES: POLICY, PROBLEMS
AND OBSTACLES 5-7 (1974) [hereinafter cited as INVESTMENT PROBLEMS].
'1974 HOUSE HEARINGS ON FOREIGN INVESTMENT, supra note 2, at 299-301.
'INVESTMENT PROBLEMS, supra note 4, at 7. The prominence of FDI is often attributed to
the development of the multinational corporation. Id. See notes 13 & 14 infra & accompanying text.
7
KATZ, FOREIGN DIRECT INVESTMENT IN THE UNITED STATES, in 2 Commission on Interna-

tional Trade and Investment Policy, Report to the President on the United States International
Economic Policy in an Interdependent World: Papers 967 passim (1971) [hereinafter cited as
WILLIAMS COMMISSION REPORT]. Although the 25% ownership figure was used traditionally
in recording equity FDI, the Securities and Exchange Commission (SEC) has required, under
the Securities Exchange Act of 1934 (SEC Act 1934) 15 U.S.C. § 78 (1976), the registration of
beneficial ownership of 10% or more of a company's shares. Id. § 78(b)(l)(d). In the case of
large, publicly held companies, the 10% figure is a more accurate indication of control potential. This may explain why the 10% figure was adopted in the Foreign Investment Study Act of

1974, Pub. L. No. 93-479, §§ I-11, 88 Stat. 1450 to 1454 (1976) (Foreign Investment Study Act
of 1974) for the use of studying FDI in the United States. It has also been said the 25% was
changed to 10% because this was the percentage already in use by the Department of Commerce for statistical estimates concerning direct investment by U.S. firms abroad. U.S. DEPT.
OF COMMERCE, REPORT TO THE CONGRESS, FOREIGN DIRECT INVESTMENT IN THE U.S., April
1976, Vol. 1, p. 5. See notes 28 & 29 infra & accompanying text. "Direct investment" is
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Whereas portfolio investment involves only ownership or financial interest, direct investment involves a sufficient ownership interest to provide a
degree of control. 8 Eighteenth and nineteenth century investments seldom
involved management participation or the exchange of knowledge between
the investing and the host countries. 9 In fact, not until 1971 did foreigners
begin to show a greater interest in direct investment than in portfolio investment. In 1972, foreign-held United States securities were estimated to be
worth $38.6 billion; more than two and one half times the value of FDI in
the United States.' 0 Since 1972, however, there has been a steady increase
in FDI in the United States. I I In 1973 alone, the value of FDI rose from
$3.5 billion to a record $17.7 billion and in 1978 FDI totalled $40.8 billion,
an 18 percent or $6.2 billion rise over 1977.12
B. Factors EncouragingFDI Today

There are many reasons for the increase in FDI during the early 1970s.
One stimulant for growth has been the development of the multinational
enterprise. These companies come to the United States to obtain a share of
usually defined as a transfer of resources from one country (the country of origin) to another
(the host country), accompanied by substantial control of the enterprise in the host country
(the direct investment enterprise), by the sponsoring concern in the country of origin (the sponsor). The arrangement can take many forms, including majority share ownership, equal
ownership, a minority interest for the sponsor, or even total absence of equity participation by
the sponsor. C.H. FULDA & W.F. SCHWARTZ, REGULATION OF INTERNATIONAL TRADE AND
INVESTMENT, CASES AND MATERIALS (1970).
'HOusE REPORT, supra note 3, at 2-3. Control may be obtained in diverse ways, by new or
"start from scratch" investment, or via a takeover of all or part of an existing company by
purchasing either its assets. or equities. See Note, United States Regulation of Foreign Direct
Investment: Current Developments and the Congressional Response, 15 VA. J. INT'L L. 611, 614
(1975) [hereinafter cited as Current Developments]. A further distinction in direct investments
are measured in book or stated value, while portfolio investments are measured in market
value. The cumulative book value of FDI in the United States at the end of 1976 was $30.2
billion. Lloyds Bank Ltd. Overseas Dept. Int'l Trade Promotion Section, U.S.A., at 17 (Jan.
1978). Due to such different measurements used, direct investments compared to portfolio
investments may be considerably understated. Ekblom, European Direct Investments in the
United States, 51 HARV. Bus. REV. 16, 17 (1973).
'This "is the traditional view: recent research indicates reservations. See Mira Wilkins's
forthcoming work on the history of foreign investment in the United States.
0°1974 HOUSE HEARINGS ON FOREIGN INVESTMENT, supra note 2, app. 3, at 253, 269, 299,

301.
"Id. at 299, 342. Because of the dominant position and highly competitive natu~re of the
U.S. economy, foreigners have been discouraged from making sizable direct investments.
Until recently the foreign investor did not have available the substantial capital outlay necessary to acquire control or begin a new U.S. trade or business. Portfolio investment is not only
less costly, it is much easier. Note, Foreign Direct In vestment in the US.: Possible Restrictions
at Home and a New Climatefor American Investment Abroad, 26 AM. U. L. REV. 109, 114
(1976) [hereinafter cited as New Climate].
'2Commerce Today, Sept. 16, 1974, at 17. Throughout the 1950s such flows averaged $150
million per year.

1974 HOUSE HEARINGS ON FOREIGN INVESTMENT, supra note 2, app. 3, at

299, 342. Current Developments, supra note 8, at 621. In 1974, FDI in the United States
totalled $21.7 billion. Foreign Holdings in US. Soar, Washington Star, Oct. 28, 1975, at D-7,
col. 1. Despite this rapid rise, FDI in the U.S. still compares modestly with the $168.1 billion
of U.S. cumulative direct investment abroad. In 1977 the position of FDI had risen by 12%
over 1976. Peat, Marwick, Mitchell & Co., Investment in the United States 7-8 (1980).
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the world's largest, richest and most competitive market.'

3

These multina-

tionals seek to benefit from the experience of its U.S. affiliates in the fields
of management, marketing, product planning, and research for the benefit
of their home operations. They export from the United States to third markets which cannot be served as economically by the parent. Further incentive is provided by the sheer size and breadth of the United States capital
market and by the variety of instruments and range of maturity to the
would-be borrower. Not surprisingly, investment by multinationals
accounts for nearly half of all foreign investment in the domestic
economy. 14
A second factor which has influenced foreigners to engage in direct
investments in the United States is their apprehension the United States
Government might adopt protectionist trade legislation.' 5 Although legis-

lation like the Hartke-Burke bill of 197216 has not been adopted by Congress, restrictive provisions continue to appear in recent United States trade
acts. 17
Another important factor encouraging foreigners to invest in the United
States has been the devaluation of the dollar, and the resulting appreciation
of certain foreign currencies.' 8 As a result, imports into the United States
have become less attractive while the United States has become more

appealing as a market for foreign capital.19
Foreign investment has also been encouraged by numerous other factors.

For instance, the depressed United States stock market has encouraged
3
Comment, Foreign Investment inthe United States.- Is Americafor Sale? 12 Hous. L. REV.
661 (1975) [hereinafter cited as Is America/or Sale?]. Contrary to popular belief, multinational companies are not exclusively controlled by U.S. interests. Many products popular in
the United States are produced by foreign-owned or controlled corporations, e.g.: foods
(Nabisco, Lipton, Baskin & Robbins), beverages (Nescafe, Taster's Choice, Schweppes),
tobacco products (Kool, Viceroy, Raleigh), household goods (All, Pepsodent, Clorox), and
electronics (Quasar). Id. Investments by multinationals during the past decade have been
primarily in manufacturing. See Dempsey, The Solicitation of InternationalCapital by the
Southeastern United States- Environmental and Legislative Inducements for Foreign Direct
Investment, 8 CuM. L. REV. 661, 664, n.12 & accompanying text (1978) [hereinafter cited as
International
Capital].
' 41s Americafor Sale?, supra note 13, at 663-66.
'"HOUSE REPORT, supra note 3, at 4; N.Y. Times, Feb. 18, 1974, at 39, col. 7.
'6See S.2592, H.R. 10914, 92d Cong., 2d Sess. (1972). Had the Hartke-Burke bill become
law it would have tightened import tariff rules and made foreign exports to the United States
considerably more expensive.
'"John M. Dobson, Two Centuries of Taros." The Backgroundand Emergence of the U.S.
internationalTrade Commission, published in the U.S. TRADE POLICY: THE PLAYERS, THE
PORTIONS, AND THE POLICIES, 229, 238 (1978); see, e.g., Trade Agreements Act of 1979, 19
U.S.C.A. §§ 2501-2582 (1980); Trade Act of 1974, 19 U.S.C. §§ 2101-2487 (1976).
"Largely in response to worsening U.S. international balance of payments, the U.S. Government formally devalued the dollar in December, 1971, and again in February, 1973. Wall
March 22, 1974, at 6, col. 3.
St. J., Apr. 5, 1974, at 18, col. I; Wall St. J.,
"More Foreign Investors Are Beating a Path to America, U.S. NEWS AND WORLD REP., Apr.
26, 1976, at 66-67. By reducing the value of the dollar 17.6% from its pre-December 1971 level,
the U.S. Government considerably lowered the cost of producing goods in the United States.
See, Wall St. J., Apr. 19, 1974, at 4, col. 2; N.Y. Times, Feb. 13, 1973, at 45, col. 4; N.Y. Times,
Dec. 19, 1971, at 1,col 8.
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investment by enabling foreigners to acquire United States assets at bargain
prices. 20 Negative factors abroad such as increasing labor costs, high infla-

energy shortages have
tion rates, local political instability, and material and
21
also led foreigners to invest in the United States.
C. CongressionalResponse to FDI
The change in the type of investment, the accelerated growth in the quantity of the investments, and the nationality of the investors have all caused
concern in some United States circles. However, it is the third factor which
has generated the greatest concern. 22 Although the European countries

continue to lead the list of foreign investors, the Japanese have recently
23
begun to actively invest in the United States economy. The Arabs' recent

wealth has not fully made its way into the United States economy in the
form of direct investment as the nouveau riche Arabs continue to prefer the

more secure portfolio investments. 24 Nevertheless, the increasing interest
in direct investment by these new partners has generated adverse reactions
among some elements of the national press and amidst the United States
Congress. 25 The reactions have ranged from xenophobic fears of a foreign
takeover to an attempt to limit foreign penetration of critical industries and
raw materials sectors. A number of United States congressional committees
20
U.S. NEWS & WORLD REP., July 18, 1974, at 65. Between April, 1972, and March, 1974,
the Dow Jones Industrial Average dropped 100 points. Wall St. J., March 29, 1974, at 1,col. 2;
Wall St. J., April 4, 1972, at 1, col. 2.
2

U.S. NEWS & WORLD REP., July 8, 1974, at 65.
"NEWSWEEK, Sept. 16, 1974, at 41; Houston Post, Aug. 17, 1974, § B, at 1, col. 3; National

Observer, Sept. 21, 1974, at 3, col. 1;N.Y. Times, Oct. 13, 1974, § 4, at 4, col. 1;id. Aug. 18,
1974, § 4, at 3, col. 1; id. Aug 4, 1974, § 4, at 4, col. 3; id. July 28, 1974, § 4, at 17, col. 6; id. July
21, 1974, § 4, at 4, col. 4; Wall St. J., Jan. 1i,1974, at 3, col. 4.
23HOUSE REPORT, supra note 3, at 3. In 1972, Japanese investment accounted for more than
one-third of the increase in direct investment in the United States. Id.
24

HEARINGS ON FOREIGN INVESTMENT IN THE UNITED STATES BEFORE THE SUBCOMMITTEE ON INTERNATIONAL FINANCE OF THE SENATE COMMITTEE ON BANKING, HOUSING AND

URBAN AFFAIRS, 93d CONG., 2d SESS., Pt. I, at 1 (1974) [hereinafter cited as SENATE HEARINGS ON FOREIGN INVESTMENT]. Arab oil revenues rose from $9 billion in 1972 to $57 billion

in 1974, an increase of 600%. Id. OPEC investment parties have been conservative, but as
Arab investors become more sophisticated their present investment pattern is likely to change.
See New Climate, supra note II, at 115 n.32.5 & accompanying text. One major New York
bank estimates Arab foreign currency reserves will exceed $400 billion by 1980. Wall St. J.,
March 5, 1974, at 1,col. 6. Figures released by the United States Treasury Department in
early 1975 suggest the Arabs will only accumulate between $200-250 billion by 1980. See
Washington Post, March 2, 1975, at F8, col. 1.; N.Y. Times, Feb. 13, 1975, at I, col. 8; Washington Post, Jan. 29, 1975, at A1, col. 4. Of the $120 billion the Arabs had available for investment in 1975, only about $1 billion went into direct investments in the United States. See
Current Developments, supra note 8, at 624. It is interesting to note that OPEC countries,
which some have feared were extending their power over the United States by investing large
amounts of petrodollars, together accounted for less than 1% of the total FDI in the United
States. Peat, Marwick, Mitchell & Co., Investment in the United States 8 (1980).
"Miller, The Buying ofAmerica, PROGRESSIVE, May 1974, at 42-44; 32 CONG. Q. 227-30
(1974); U.S. NEWS & WORLD REP., July 8, 1974, at 65-66; Wall St. J., Jan. 22, 1974, at I, col. 6;
Wall St. J., June 22, 1973, at 1,col. 6; Wall St. J., Feb. 27, 1973, at 5, col. 2.
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have responded by scheduling investigatory hearings on FDI, 26 and several
members of Congress have sponsored legislation in this area. 27 Congressional studies show foreign direct investments are made in the United
States for the same economic and profit-maximizing reasons United States
citizens invest abroad. 28 Furthermore, Congress has found no need to
change the current policy of freely admitting foreign investment into the
United States. Congressional examinations have revealed, however, a lack
of detailed information on the nature and extent of FDI in the country. To
remedy the problem, Congress enacted in October 1974 the Foreign Investment Study Act. 29 As a result of this Act, the Department of Treasury and
the Department of Commerce concluded the United States should retain its
open door policy to foreign capital inflows which were generally favorable
to the United States economy. Presently, United States branches and
United States subsidiaries of a certain size of foreign parent companies are
required to file a quarterly report with the Department of Commerce giving
30
brief information on the amount of investment in the United States.
After the 1973 oil embargo, Congress became concerned with OPEC
investments and their possible misuse even though investment by foreign
parent companies in OPEC countries comprised only 1 percent of total
direct investment and consisted primarily of investments in real estate and
finance. 3 ' These investments, however, are largely governmental rather
than private, and are not the type of investments which existing United

"6United States congressional subcommittees which have conducted hearings on FDI
include: the Subcommittee on International Finance of the Senate Committee on Banking,
Housing and Urban Affairs, see, e.g., 120 CONG. REC. D 14, D 21 (Jan. 23 & Feb. 21, 1974);
the Subcommittee on Foreign Commerce and Tourism of the Senate Commerce Committee,
see, e.g., 120 CONG. REC. (Feb. 19 & March 7, 1974); and the Subcommittee on Foreign Economic Policy of the House Committee on Foreign Affairs, see, e.g., 120 CONG. REC. D 34, D
70,2 D 124 (Jan. 29, Feb. 21 & March 5, 1974). See also Wall St. J., Jan. 22, 1974, at 1, col. 6.
7Senator Daniel Inouye (D.-Hawaii) introduced legislation calling for a massive two-year
study of FDI in the United States in order to formulate a "coherent national policy" towards
the inflow of such capital. 93d Cong., 2d Sess. § 2840 (1974). Representatives John Dent (D.Pa.) and John Moss (D.-Cal.) have sponsored bills which propose to sharply limit future FDI
by restricting foreign acquisition of existing U.S. corporate stock. H.R. 8951, 93d Cong., 1st
Sess. (1973).
2
Current Developments, supra note 8, at 613. See Niehuss, Foreign Investment in the United
States.- .4 Review of Government Policy, 16 VA. J. INT'L L. 65 (1975) [hereinafter cited as Policy
Review].
2
Foreign Investment Study Act of 1974, supra note 7, at §§ 1-11. This legislation is a moderate, one-time, information-gathering proposal enacted to facilitate the formulation of an
intelligent FDI policy. The Act is designed to gather information on inward capital flows and
percentage of foreign ownership, and analyze their impact on U.S. national secprity, energy
resources, domestic employment, U.S. balance of payments and international monetary position. Id. §§ 2-6. Another goal of the Act is to compare and contrast these to U.S. investment
activities abroad. Id. The Act requires a two-year study with a twelve-month interim report.
Id. § 10. The Act will be enforced via civil and criminal penalties for failure to comply with
the study requirements, as well as by use of mandatory injunction powers. Id. § 8.

-Id. § 7.

3 1976 Survey by the Bureau of Economic Analysis of the U.S. Department of Commerce.
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States regulations were formulated to control. 32 As a result, a second major
policy review was conducted in 1975 with specific attention to the questions
raised by potential investment from the OPEC nations. 33 Like the 1973
study, the 1975 study concluded existing United States law adequately protects U.S. interests. The study concluded a constant re-examination of FDI
is required to enable Congress to continually develop a rational FDI
34
policy.
More recently, Congress enacted the International Investment Survey
Act of 1976,35 which supplements the authority of the President of the
"Substantive U.S. law does not respond directly to fears raised by foreign investment. For
example, no law requires an investor to maintain his investment. A foreigner investing in the
United States can always withdraw or abandon his investment, even if this causes economic
and social disruption. No U.S. law specifically limits the size of foreign acquisitions or the
growth of foreign-held companies. Antitrust laws may prohibit certain acquisitions and thus
impose limits on growth, but they do not prevent the growth of economic power nor prohibit
per se foreign acquisitions of large U.S. companies. See Note, The Rising Tide ofReverse Flow
Would a Legislative Break Water Violate U.S. Treaty Commitmenis?, 72 MICH. L. REV. 551,
559-60 (1974) [hereinafter cited as Reverse Flow]. In the antitrust area, existing laws have not
been definitively construed as potentially applying to direct foreign government purchases of
U.S. industry. The Sherman and Clayton Acts apply on their faces only to persons and corporations and not to governments (although they have been interpreted to apply to U.S. municipal governmental bodies. See, e.g., Lafayette v. Louisiana Power & Light Co., 435 U.S. 389
(1978). No reference is made in either Act to foreign sovereigns. Accordingly, some U.S.
courts have suggested antitrust laws do not confer jurisdiction on U.S. courts over acts by
foreign sovereigns. Interamerican Ref. Corp. v. Texaco Maracaibo, Inc., 307 F. Supp. 1291,
1298 (D. Del. 1970). The doctrines of sovereign immunity, sovereign compulsion, or Act of
State may also bar action against foreign sovereigns. In Interamerican Refining, compulsion
by a foreign sovereign was held to be a defense to a treble damage suit in which a group
boycott affecting U.S. oil imports was ordered by the Venezuelan Government. See also Occidental Petroleum Corp. v. Buttes Gas & Oil Co., 331 F. Supp. 92 (C.D. Cal. 1971) (action by
Sharjah was held to establish an Act of State defense to a private treble damage suit).
"Policy Review, supra note 28, at 66-67. The 1973 study had dealt with the problem of
economic domination; however, questions not previously addressed concerning problems of
political manipulation and economic blackmail which could result from the use of government-controlled FDI arose following the flood of petrodollars in 1975. Government investors
will not always act as private, economically rational investors. Sometimes government investors may be willing to forego maximum profits in order to pursue political purposes such as
attempting to influence U.S. domestic and foreign policy. See Current Developments, supra
note 8, at 612-13.
3
"Policy Review, supra note 28, at 67; Current Developments, supra note 8, at 613. The 1975
review also concluded legislation should be required to compel the disclosure of beneficial
ownership (domestic and foreign) of investments made in the name of nominees, and a highlevel office should be established to deal with foreign investment. Policy Review,'supr note 28,
at 82.
"International Investment Survey Act of 1976, 22 U.S.C. §§ 3101-3108 (1976) (International
Investment Survey Act of 1976). The Act requires that a foreign direct investment by a foreign
person be reported within 45 days to the Bureau of Economic Analysis. Id. § 3103(b). Such
reports must identify the foreign investors, name the location of the investment, specify the
nature of the investment, and provide the balance sheet and income statement characteristics
of an affiliate and its transactions with its foreign parent. Id. § 3103(b)(l)-(5). The Act specifies the reports filed with the BCA are confidential, will be used for statistical purposes only
and are not available for exchange of information with foreign governments. Id. § 3104(c).
Penalties for fraudulent disclosure include fines of up to $10,000. Id. § 3104(d). Failure to
furnish information may lead to civil and criminal penalties. Id. § 3105(a)-(c). Attorneys, real
estate brokers and others who intervene or assist in acquiring the investment also face separate
reporting requirements. Id. See 15 C.F.R. § 806.15 (1981) (Required reports for foreign direct
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United States to periodically collect information on international investment. 36 Pursuant to this statute the President is authorized to conduct a
comprehensive survey of foreign direct and portfolio investment in the
at least once every five years and then report the results to
United States
37
Congress.
While foreign investment played a major role in providing development
capital early in the country's history, today it comprises only a small segment of the economy, from 0.5 percent to 1.5 percent of United States gross
private domestic investment. 38 It is unlikely this minute amount of FDI
will have any substantial effect on the nation's economy. The United
States' efforts to interfere with FDI have thus sprung not from economic
reasons, but from reasons such as national security and preservation of cultural autonomy. 39 At present, there is no demonstrable need for excessive
restrictions nor for a change in the country's open door policy towards
FDI.40 In fact, the United States would stand to lose from a reversal of its
investment in the United States, including reports required upon acquisition, quarterly, annually, quinquennially and of an affiliate's industrial classification). See also New Climate, supra
note 11, at 141-48.
3
International Investment Survey Act of 1976, 22 U.S.C. §§ 3101-3108.
3
I'd.
§§ 3 101(b), 3103(a)-(d).
38
Council on InternationalEconomic Policy, InternationalEconomic Report of the President
59 (1974) [hereinafter cited as CIEP Report]. See International Economic Policy Act of 1972,
22 U.S.C. §§ 2841-2849 (1976). The purpose of this Act is to provide for closer federal interagency coordination in the development of a more rational and orderly international economic
policy for the United States. Id. § 2841. Congress had found that many activities undertaken
by various department, agencies, and instrumentalities of the federal government constituted
the domestic and international economic policy of the United States and established a Council
on International Economic Policy to coordinate this activity, investigate problems with respect
to the coordination, implementation, and long-range development of international economic
policy and to assist in the development of a rational and orderly international economic policy
for the United States. Id. § 2842.
3
The Administration of United States President Ford has expressed the view:
[c]oncern [over] the volume of foreign investment in the United States seems unwarranted
when one compares it with domestic investment. . .[, and] it is unlikely that foreign direct
investment will have any substantial effects on aggregate demand, employment or the implementation of our economic policies. CIEP Report, supra note 38, at 59.
Thomas L. Farmer, speaking for the Chamber of Commerce of the United States, has said:
The concept stems from the nationalistic view that there are certain sectors of the economy
which, if controlled by foreign interests, would bring about serious political ramifications.
United States laws seem to be founded on a similar rationale-foreign control of certain
industries is politically unacceptable. Thus, in general, it might be said that the regulations
restricting foreign investment in the United States are primarily based on political or psychological factors.
FOREIGN DIRECT INVESTMENT IN THE UNITED STATES: HEARING ON FOREIGN INVESTMENT
IN THE UNITED STATES BEFORE THE SUBCOMM. ON FOREIGN ECONOMIC POLICY OF THE

HOUSE COMM. ON FOREIGN AFFAIRS, 93d, CONG., 2d SESS. 253 (1974) (Office of International
Investment of the Department of Commerce) [hereinafter cited as CULVER HEARINGS]. See

also Reverse Flow, supra note 32, at 554-56.
'See Comm. on InternationalTrade andInvestment Policy, United States InternationalEconomic Policy in an Interdependent World 184 passin (1971), which states in pertinent part:
We endorse the traditional United States open door to foreign investment in the United
States. The United States has much to gain from an inflow of foreign resources: new job
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traditional policy to lead the fight "to reduce artificial incentives to foreign
investment."'4' First, imposition of significant investment controls would
likely affect numerous treaties regulating United States trade and investment relations, 42 as well as the country's commitment to the Organization
for Economic Cooperation and Development's (OECD) Code of Liberali-

zation of Capital Movements. 4 3 Legal sanctions would likely follow a
breach by the United States of these treaty commitments. Even more

important is the possibility such breaches may invite foreign retaliation
against United States multinational corporations based abroad. United
States authorities are aware of this; as a result, the U.S. Government will

not needlessly multiply barriers or add more regulations exclusively applicable to FDI. 44

II. Barriers and Regulations Applicable to
FDI in the United States

Since the 1930s the United States has pursued a liberal trade policy
encouraging the free flow of goods and capital among the nations of the
opportunities, the fruits of foreign technology and know-how, and short-term balance-ofpayments benefits. It is essential that we treat foreign investors in the same manner as we
expect and press other host countries to treat United States investors.
The open door policy was endorsed by President Ford, who declared, after signing the Foreign
Investment Study Act of 1974, supra note 7:
As I sign this act, I reaffirm that it is intended to gather information only. It is not in any
sense a sign of a change in America's traditional open door policy toward foreign investment. We continue to believe that the operation of free market forces will direct worldwide
investment flows in the most productive way. Therefore my administration will oppose any
new restriction on foreign investment in the United States except where absolutely necessary
on national security grounds or to protect an essential national interest.
Statement by President Ford at the signing of S. 2840, quoted in 10 WEEKLY COMP. OF PRES.
Doc. 1375 (1974).
"WILLIAMS

COMMISSION REPORT, supra note 7, at 178.

"See generally The Friendship, Commerce, and Navigation (FCN) Treaties and the Convention of the Organization for Economic Co-operation and Development (OECD), September 30, 1961, T.I.A.S. No. 4891. The FCN Treaties regulate the trade and investment relations
of the party states. Eleven of the most recent FCN Treaties (including those with France,
Germany, Japan, and The Netherlands) expressly provide for the foreign investor's right to
acquire shares in U.S. companies. See, e.g., Treaty of Friendship, Commerce and Navigation
between The United States of America and The Federal Republic of Germany, July 14, 1956,
art. VII (1954) 7 U.S.T. 1840, T.I.A.S. No. 3593. This right is expressed in terms parallel to the
principle of national treatment. See, e.g., arts. II & V (1954) 7 U.S.T. 1940 and Reverse Flow,
note 32, at 568. See also note 49 infra & accompanying text.
supra
43The United States was a signatory to the Code of Liberalization of Capital Movements
(1973) of the OECD but because it was never approved by the Senate it is considered by the
Department of State to be an executive agreement and thus subordinate to treaties and laws.
To have signed the Code of Liberalization of Capital Movements demonstrates a commitment
of the "most-favored nation principle." This principle primarily concerns trade and tariff barriers and guarantees the signatory state the most liberal trade policies and lowest tariffs the
U.S. accords. See, New Climate, supra note 11, at 137-38.
"Cf. Host Countries'AttitudesTowardForeignInvestment, 3 BROOKLYN J. INT'L L. 233, 235
(1977), which concludes a trend exists among developed and developing nations to impose
restrictions upon incoming investment. Id. at 257.
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world. 45 The United States Government places few restrictions on FDI.
Foreign investment does not require prior authorization nor is it generally

subject to registration or approval at the federal level. 46 Generally speaking, no federal law governs new investment or expansion of investment in
the United States. Nor does the United States have a federal company
law. 4 7

Except for a few restrictions imposed by the federal and state gov-

ernments, 48 foreign investors enjoy "national treatment. '49 There are virtually no restrictions on foreign capital investment in manufacturing
operations on the repatriation of capital, on the remittance of profits, dividends, interest and other income, nor on the transfer of royalties and fees
from the United States.50 Furthermore, there are no special laws governing

acquisitions or takeovers of existing companies by foreign investors. 5 ' As
41If foreign investment is freely allowed, it will seek the highest return. Trade without
restrictions permits comparative and absolute advantages to operate; free movement of capital
permits these advantages to be realized from a higher base. The consuming public benefits
from the lower prices and a better selection of goods. Labor benefits through a higher real
wage made possible by greater specialization, more efficient production and more capital
equipment with which to work. For a review of U.S. trade and investment policy see Note, An
Evaluationofthe Needfor Further Statutory Controls on Foreign Direct Investment in the United
States, 8 VAND. J. TRANSNAT'L L. 147, 152-58 (1974) [hereinafter cited as Statutory Controls].
4FOREIGN INVESTMENT REVIEW ACT OF 1974: HEARINGS ON S. 3955 BEFORE THE SUBCOMM. ON FOREIGN COMMERCE AND TOURISM OF THE SENATE COMM. ON COMMERCE, 93d
CONG., 2d SESS. 25 (1974) [hereinafter cited as 1974 SENATE HEARINGS]; 1974 HOUSE HEARINGS ON FOREIGN INVESTMENT, supra note 2, at 254. Exceptions do exist, however, and

investments in the area of banking, for example, do require approval from the Federal Reserve
Board. See notes 137-191 infra & accompanying text.
"Corporations and other business entities are regulated by state law. See, e.g., FLA. STAT.
ch. 607 (1979).
'"Foreign investors must contend with government at the federal, state and municipal levels,
and with conflicting governmental requirements. Under the Constitution, the federal government has jurisdiction over interstate and foreign commerce. U.S. CONST. art. I, § 8, cl. 3.
Restrictions at the federal level are justified as a protection of national security, natural
resources, or other vital sectors of the economy. See notes 56-136 infra & accompanying text.
In addition, foreign subdivisions are subject to antitrust laws and SEC regulations. See notes
194-246 infra & accompanying text. It is the duty of the states to regulate businesses either
incorporated within their jurisdiction or simply doing business there. See, e.g., FLA. STAT., ch.
607 (1979); see generally Statutory Controls, supra note 45, at 158-62 and Is Americafor Sale?,
supra note 13, at 668.
"Reverse Flow, supra note 32, at 569. The principle of "national treatment" requires the
U.S. government to impose the same restrictions on foreign nationals as it imposes on its own
citizens. Id. at 571-73; see, e.g., FCN Treaty between the United States and the Federal
Republic of Germany, supra note 42, arts. II, V, VII, X & XII. In theory, national treatment
places foreign companies on an equal footing with domestic companies. There are, however,
general exceptions and restrictions imposed by the protocols which accompany these treaties.
See, e.g., Protocol to FCN between the United States and the Federal Republic of Germany,
October 29, 1954, supra note 42, at paras. 8, 10, & 12.
" United States Department of Commerce, Informal Survey ofLegal Pro visions Affecting Foreign Investment in the United States 5 (1971) [hereinafter cited as Informal Survey].
'However, restrictions on foreign ownership do exist in a few sensitive fields, such as communications, coastal shipping and defense. Price Waterhouse Information Guide, Acquisitions in the U.S.A. 3 (Jan. 1979). Furthermore, any person or company, whether U.S. or
foreign owned, which acquires more than 5% of a publicly owned U.S. company must file,
within ten days of such acquisition, certain confidential information pertaining to the offer
with the SEC. See notes 229-32, 234, 239-245 infra & accompanying text.
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of January 1981, however, foreigners will be taxed on their capital gains on
52
real property in the United States.
Part A of section II will examine federal regulatory measures applicable
to FDI in certain industries. Part B of section II will discuss regulation of
the banking industry. Certain areas of the law including antitrust, 53 securities regulation, 54 and labor law 5 5 have proven particularly difficult to foreign investors either because of their complexity or because the conduct
prohibited in the United States is permitted in other nations. These areas
will be discussed in parts A, B and C of section III.
A. FederalRegulations of Key Industries
The principal restrictions imposed by the United States Government on
foreign investors concern government contracting, 56 coastal shipping, 57 aviation, 58 communications, 59 land use, 60 operation of energy sources, 6 1 entry
and immigration into the United States, 62 environmental protection 63 and
banking. 64 At the state level the strictest regulation of foreign-owned enterprises applies to the operation .of banks and insurance companies. 65
"Foreign Investment in Real Property Tax Act of 1980, 26 U.S.C.S. § 897 (Supp. 1981).
Enacted on June 18, 1980, this Act imposes annual reporting requirements upon foreign investors holding U.S. real property. Most notably, foreign and domestic corporations will be obligated to report the identity of the ultimate beneficial owners, unless an exception to such
reporting is available. As a result of this Act, foreign persons will generally be subject to U.S.
taxation on gains realized on the disposition of direct or indirect interests in U.S. real estate.
"See
notes 194-226 infra & accompanying text.
5
See notes 227-46 infra & accompanying text.
"See notes 247-94 infra & accompanying text.
" 10 U.S.C. §§ 2301-2314 (1976) (procurement generally); 41 U.S.C. §§ 10a (1976) (Buy
American Act), 251-260 (procurement provisions).
1746 U.S.C. §§ 289 (1976) (transportation of passengers in foreign vessels), 808 (registration),
865 (sale to aliens), 883 (transportation of merchandise between points in U.S. in other than
domestic-built or rebuilt and documented vessels).
"49 U.S.C. §§ 1378(0 (1976) (presumption of control), 1401-1406 (nationality and ownership of aircraft), 1378 (consolidation, merger and acquisition of control), 1508(b) (operation of
foreign aircraft).
"47 U.S.C. §§ 305(d) (1976) (allowing diplomatic communication stations), 310 (restricting
alien licensing).
"030 U.S.C. §§ 22 (1976) (lands open to purchase by citizens), 24 (proof of citizenship), 72
(acreage limitation), 181 (persons entitled to benefits, reciprocal privileges), 352 (lands
excluded).
"'42 U.S.C. §§ 2133-2134 (1976) (atomic); 16 U.S.C. § 797(e) (1976) (hydroelectric).
8 U.S.C. §§ 1151-1363 (1976) (immigration and nationality).
6342 U.S.C. §§ 4321-4335 (1976) (national environmental policy).
'See, e.g., 12 U.S.C. §§ 21-213 (1976 & Supp. III 1979) (national banks) & 12 U.S.C.
§§ 611-31 (1976 & Supp. III 1979) (corporations engaged in international banking operations,
Edge Act corporations). See also notes 137-191 infra & accompanying text.
"See FLA. STAT. chs. 654-61 ((1979) (banking) & FLA. STAT. ch. 624 (1979). Constitutionally, the government could enact legislation preempting inconsistent state laws governing the
business of insurance, but the McCarran-Ferguson Act, 15 U.S.C. §§ 1011-1015 (1976) (regulation of insurance), allows state regulation of insurance companies to preempt federal regulation. Id. § 1012. See also UNITED STATES DEPARTMENT OF COMMERCE, FOREIGN DIRECT
INVESTMENT IN THE UNITED STATES, App. K, K-205 (April, 1976) [hereinafter cited as DEPT.
OF COMMERCE STUDY].
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1.

GOVERNMENT CONTRACTING

Foreign-owned corporations can generally do business with the United
States Government on the same basis as domestically owned and operated
companies. 66 Problems arise for the foreign-owned companies with respect
to contracts in those situations in which the contractor is required to have
clearance and access to classified information. Firms with foreign ownership or personnel in key management and operational positions are often
unable to acquire the required clearances. United States Defense Department regulations and the contracting procedures of federal agencies are not
always inflexible, however, and waivers may be obtained depending on the
degree of national security67 involved, and whether special arrangements
serve the national interest.
The Buy American Act,68 although not pertinent to security issues, affects
government contracting since it requires the federal government when
purchasing for public use within the United States to buy articles, materials
and supplies manufactured in the United States if they are sufficiently and
reasonably available in commercial quantities and of satisfactory quality
unless their purchase is inconsistent with the public interest or their cost is
69
unreasonable.
The Act does not apply to foreign-owned companies manufacturing the
products in the United States. Similarly, the Act does not apply to7products
0
which contain at least 50 percent United States content by value.
2.

COASTAL SHIPPING AND AVIATION

The Merchant Marine Act of 192071 restricts shipping rights on coastal
waterways and fresh water routes to companies with at least 75 percent
United States ownership and to vessels built and registered in the United
States. 72 This prohibition exists even if the goods are shipped via a foreign
port and are thereby temporarily removed from United States waters. The
United States allows vessels registered in foreign countries to transport
empty items such as cargo vans, shipping tanks, and barges through the

UNIVERSITY LAW CENTER, FOREIGN DIRECT INVESTMENTS IN THE
'GEORGETOWN
UNITED STATES 337 (1970) [hereinafter cited as GEORGETOWN STUDY]. See also Is America

for 7Sale?, supra note 13, at 672-73.
6 The two major statutes regulating federal purchasing are the Armed Services Procurement
Act of 1947, 10 U.S.C. §§ 2301-2314 (1976) and the Federal Properties and Administrative
Services Act of 1949, 41 U.S.C. §§ 251-261 (1976). Definitions of control and influence may be

circumvented by using voting trusts which insulate the contractor from such foreign ownership, influence or control. Liquifin Aktiengesellschaft AG, of Liechtenstein, used this method

to overcome possible objections to its acquisition of a 51% interest in Ronson, Inc. See Wall
St. J., Jan. 21, 1974, at 19, col. 1.
"41 U.S.C. §§ lOa-10d (1976).
9
1d.
70

§§ 1Oa, 10d.

d"

1'46 U.S.C. §§ 861-889 (1976).
7"Id. § 883.
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intercoastal waterways if United States ships are granted the same privilege
73
in those countries.
FDI in domestic air transportation is restricted to United States citizens,
partnerships in which all partners are United States citizens, or corporations in which at least two-thirds of the directors are United States citizens
and at least 75 percent of the voting interest is owned or controlled by
United States citizens. 74 Through bilateral agreements with foreign countries, overseas airlines are granted certain rights but not the right to pick up
persons, property, or mail if destined for another point within the United
75
States.
3.

COMMUNICATIONS

The Federal Communications Act of 193476 restricts the right of foreignowned or controlled companies to invest in the communications field,
including telephone, telegraph, radio and television. 77 The Act forbids
alien ownership of domestic radio facilities and denies foreign persons the
right to hold licenses. 78 A corporation is considered "foreign-owned" if any
officer or director is an alien, or if more than one-fifth of the capital stock is
owned or voted by aliens, representatives of a foreign country, or any corporation organized under the laws of a foreign country.7 9 The Act also
forbids the issuance of a license to a corporation controlled by a corporation owned by aliens but only if the Federal Communications Commission
(FCC) finds the public interest will be served by the refusal or revocation of
the license. A corporation is deemed "foreign-controlled" if it is directly or
indirectly controlled by any other corporation of which any officer, or more
than one-fourth of the directors are aliens or of which more than one-fourth
of the capital stock is owned by foreign interests. 80 The FCC regulates the
industry but the Commission's powers of regulation are subject to any
8
treaty to which the United States is or may become a party. '

4.

LAND USE

Federal law permits United States citizens and corporations organized
under the laws of any state within the United States to exploit mineral lands
owned by the federal government either by purchasing8 2 or leasing8 3 the
3Jd.

449 U.S.C. § 1401 (1976) (nitionality and ownership of aircraft).
"Id. § 1508(b) (operation of foreign aircraft).
7-47 U.S.C. §§ 151-609 (1976).
"Id. § 3 10(a)-(b) (license ownership restrictions).
78
1d. § 310(b).
"Id. § 3 10(b)(3). The Federal Communications Commission (FCC) may require a foreign
company to establish a domestic company to hold the license; furthermore, all officers and
directors must be U.S. citizens. Id.; see generaly Investment Problems, supra note 4, at 16.
'p47 U.S.C. § 310(b)(4) (1976).
8
Id. § 303(r).
8230 U.S.C. § 22 (1976) (mineral lands). Land law, however, is basically state law. See notes
85-91 infra & accompanying text.
8330 U.S.C. § 181 (1976).
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lands. Although aliens are prohibited from purchasing mineral lands, they
are accorded leasing rights if their country of origin grants United States
84
citizens parallel rights.
Although aliens are generally permitted under state law to own other real
estate,8 5 various states impose major land ownership and use restrictions on
foreigners. 86 Some states limit the number of acres which aliens can own,
the period of foreign ownership, and the purpose for which the land may be
used. 87 Other states extend to foreigners the same treatment United States
citizens are given in the foreigner's home country.88 Eight states restrict
corporate ownership of real estate.8 9 Finally, a few states have recently
4

jd.

§ 22.

"CARLINER, THE RIGHTS OF ALIENS (1977) [hereinafter cited as RIGHTS OF ALIENS].

His-

torically, most states placed limitations on aliens' ability to own land, e.g., The Alien Land Act
of 1887 forbade aliens from holding land in the U.S. territories. At one time a number of
states forbade "aliens ineligible for citizenship" to own land. These laws were intended to bar
Asians, who under prime naturalization laws could not become U.S. citizens, from owning
land. This bar was repealed by the Immigration and Nationality Act of 1952, which rendered
inoperative state laws forbidding ownership of land by aliens. 8 U.S.C. § 1422 (1976). Alien
land laws have been found unconstitutional by the Supreme Courts of California, Montana,
and Oregon, and recent United States Supreme Court decisions have also questioned their
constitutionality at least where resident aliens are concerned. States interested in attracting
foreign investment in U.S. real estate have also relaxed these bans, see, e.g., TEX. ALIENS
CODE ANN. tit. 5, § 166a (Vernon), which reads: "Aliens shall have and enjoy in this state
such rights as to real and personal property as are or shall be accorded citizens of the United
States." See generally Comment, Foreign Direct Investment in UnitedStates Real Estate, 28 U.
FLA. L. REV. 491 (1976). Today Arizona, Iowa, Kansas, Minnesota, Nebraska, North Dakota,
South Carolina, South Dakota, Texas, West Virginia and Wisconsin prohibit foreign individuals and corporations from directly acquiring real estate. See generally infra notes 86-89. See
also 30 U.S.C. § 181 (1976), which limits leasing privileges to lands rich in coal, oil or gas to
U.S. citizens.
16U.S. DEPT. OF AGRICULTURE, MONITORING FOREIGN OWNERSHIP OF U.S. REAL ESTATE
(1979), Vol. I, pp. 58-92 [hereinafter cited as FOREIGN OWNERSHIP]. The states are Arkansas,
Connecticut, Illinois, Indiana, Iowa, Kentucky, Minnesota, Mississippi, Missouri, Nebraska,
New Hampshire, North Dakota, Oklahoma, Pennsylvania, South Dakota, and Wisconsin. Id.
at 60-61.
7
" RIGHTS OF ALIENS, supra note 85, at 139. Six states (Illinois, Indiana, Kentucky,
Nebraska, Pennsylvania, and South Carolina) place limitations on the period of time an alien
may own land (see, e.g., ILL. REV. STAT. ch. 6 §§ 1-8; Ky. REV. STAT. ANN. §§ 381.290, .330,
.340 (Baldwin); NEB. REV. STAT. §§ 76-405, -410, -411), on the amount of land aliens may own
(see, e.g., PA. STAT. ANN., tit. 68, § 32 (Purdon): "Aliens may hereafter purchase and hold real
estate in this state not exceeding in quantity five thousand acres, nor in net annual income
twenty thousand dollars."), or on both time and amount (see, e.g., IND. CODE ANN. (West's)
§§ 32-1-7-1, 32-1-7-2, which prohibits aliens from holding more than 320 acres for more than
five years). Occasionally states restrict the type of land aliens may own. For example, nonresident aliens in Minnesota are prohibited from acquiring agricultural land. MINN. STAT. ANN.
§ 500.221 (Supp. 1979). Lesser restrictions include the exclusion of "enemy" aliens from landownership (see, e.g., GA. CODE ANN. § 79-303 (1973). See FOREIGN OWNERSHIP, supra note

86, at 61-92.
8
n North Carolina, for example, the right of aliens to take real or personal property, by
succession or testamentary disposition, is dependent in each case upon the existence of a reciprocal right for U.S. citizens to take property upon the same terms and conditions as residents
and citizens of the respective countries of which such aliens are residents. N.C. GEN. STAT.
§ 64-3 (1975). See also RIGHTS OF ALIENS, supra note 85, at 139 n.28.
"gFOREIGN OWNERSHIP, supra note 86, at 60. These include Kansas, Kentucky, Minnesota,
North Dakota, Oklahoma, South Dakota, Texas and Wisconsin. Id. at 61. Most of these
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imposed reporting requirements on alien interests in land.90 The trend is to
restrict foreign investment in real estate, particularly investment in agricultural lands. 91
5. ENERGY SOURCES

The greatest restrictions lie in the granting of commercial licenses for the
use of atomic energy. The Atomic Energy Commission may not issue
licenses for the utilization or production of atomic power to "an alien, or

any corporation or entity of whom the Commissioner knows, or has reason
to believe is owned, controlled or dominated by an alien, a foreign corpora92
tion, or a foreign government."
The prohibitions governing the development of hydroelectric power on

navigable streams are less strict. Although licenses for the construction and
operation of power facilities are reserved to United States citizens and
forbid foreigners from purchasdomestic corporations, the statute does not
93
ing stock in such domestic corporations.
6.

ENTRY AND IMMIGRATION

While only article I, section 9, of the United States Constitution 94 refers
explicitly to entry into the United States by aliens, the federal government
possesses plenary power to admit or exclude all aliens. 95 Limits on this
states require the corporation to obtain a certificate of authority prior to transacting business
within the state, and to disclose in an annual report the name and address of the corporation,
its place of incorporation, the character of the business the corporation proposes to transact in
the state and the names and addresses of its directors and officers. Id. at 60; see, e.g., KAN.
STAT. § 17-7301 (Supp. 1977).
'FOREIGN OWNERSHIP, supra note 86, at 59. Six states including Arkansas, Iowa, Minnesota, Nebraska, North Dakota and Ohio require nonresident alien investors to report the
nature and/or extent of their land ownership. Id.
"Agricultural and Foreign Investment Disclosure Act of 1978 (AFIDA), 7 U.S.C. §§ 35013508 (Supp. III 1979). Any foreign person holding or acquiring an interest in U.S. "agricultural land" must report to the Secretary of Agriculture. Id. § 3501. Based on these reports, the
Secretary of Agriculture is to report on the trend in ownership in U.S. farm lands and monitor
the extent of foreign control over the U.S. agricultural industry. Violation of this reporting
requirement may result in a civil penalty not to exceed an amount equal to 25% of the fair
market value of the agricultural land involved. 1d. § 3502; 7 C.F.R. § 781 (1981). Agricultural
land is defined as any land located in one or more states and used for agricultural, forestry or
timber production purposes as determined by the regulations. Id. § 3508(1). See also Foreign
Investment in Real Property Tax Act of 1980, 26 U.S.C.S. § 897 (Supp. 1981).
242 U.S.C. § 2133(d) (1976) (commercial licenses).
" 16 U.S.C. § 797(e) (1976) (issue of licenses for construction of dams, conduits, and reservoirs). The section reads: "To issue licenses to citizens of the United States, or to any association of such citizens, or to any corporation organized under the laws of the United States or
any state thereof, or to any state or municipality for the purpose of constructing, operating,
and maintaining .. " Id.
'4U.S. CONST. art. I, § 9. See generally GORDON & ROSENFIELD, IMMIGRATION LAW AND
PROCEDURE, vols. 1-VI (1980 & Supp. Mar. 1980) [hereinafter cited as G. & R.].
"Davidowitz v. Hines, 312 U.S. 52, 62-69 (1940); United States v. Frederick, 50 F. Supp.
769, 772 (S.D. Tex. 1943), afl'd, 146 F.2d 488 (5th Cir. 1944), cer. denied, 324 U.S. 861 (1945).
See also G. & R., supra note 94, § 2.2a, notes 4-17 & accompanying text.
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power are entirely self-imposed. 96 The procedure for entry is set forth in
the Immigration and Nationality-Act of 1952. 97 Because different legal
rights and duties accompany the various immigrant and nonimmigrant
classifications established by this Act,9 8 the foreigner wishing to invest in
the United States should first determine his needs then decide which classification is most consistent with those needs. 99
Immigrants are aliens who seek to enter the United States to live as permanent residents. 100 There are three basic ways in which an alien can qualify to become a permanent resident: (1) through relatives who are citizens
or permanent residents of the United States, (2) through an occupation or
business, or (3) as a refugee.' 0 Except for certain categories of aliens who
may enter without limit,' 0 2 aliens who seek to enter the United States as

immigrants are subject to numerical limitations on the total number admitted to the United States.'0 3 These quotas are further divided into categories
"See, e.g., 8 U.S.C. §§ 1151-1157 (1976 & Supp. III 1979) (repealing the old "quota system"). Section 1151(a), as amended, substitutes provisions establishing a single worldwide
annual immigration ceiling of 290,000 aliens and limiting to 77,000 the number of aliens subject to such ceiling which may be admitted in each of the first three quarters of any fiscal year
for provisions establishing separate annual immigration ceilings of 170,000 aliens for the Eastern Hemisphere, 120,000 aliens for the Western Hemisphere, limiting to 45,000 the number of
aliens subject to the Eastern Hemisphere ceiling and to 32,000 the number of aliens subject to
the Western Hemisphere ceiling which may be admitted in the first three quarters of any fiscal
year. Id.§ 1151 (Supp. II1 1979).
9
Immigration and Nationality Act of 1952, as amended, 8 U.S.C. §§ 1101-1363 (1976 &
Supp. 111 1979).
8
d. This Act served as the basis for attainment of today's definition of the legal status of
"resident alien," which is further based on the sharp distinction drawn between immigrant and
nonimmigrant aliens. 8 U.S.C. § I 101(a)(20) (1976 & Supp. III 1979). "Lawfully admitted for
permanent residence" is defined as "the status of having been lawfully accorded the privilege
of residing permanently in the United States as an immigrant in accordance with the immigra" See id. § 1255(a) (1976 & Supp. III 1979) (adjustments of status of nonimmition laws ...
grant to that of person admitted for permanent residence).
"9Compare 8 U.S.C. § 1153(a) (1976 & Supp. III 1979) (immigrant visas) with 8 U.S.C.
§ 1184 (1976). See 8 C.F.R. §§ 214.1 et seq. (1981); see also Hoffheimer, WanderingBetween
Two Worlds.- Employment DiscriminationAgainst Aliens, 16 VA. J. INT'L L. 356, 358-59 (1976).
The Secretary of Labor, for example, may refuse to certify a nonresident for employment if
certification would saturate the job market in skilled or unskilled labor to the detriment of
citizen employees. 8 U.S.C. § 1182(a)(14) (1976) (excludable aliens). Only those who fit
within the nonimmigrant exception are subject to labor certification by the Secretary of Labor,
since the presumption is that an alien is an immigrant until he establishes to the satisfaction of
the consular office, at the time of the application for a visa, and the immigration officers, at the
time of application for admission, he is entitled to nonimmigrant status. 8 U.S.C.
§§ l101(a)(15), 1184(6) (1976).
' 8 U.S.C. §§ l101(a)(15) (A)-(L), 1184(b) (1976). By definition, "every alien" except one
belonging to the specified nonimmigrant classes is an immigrant. d. § I 101(a)(15). Furthermore, every alien is presumed to be an immigrant unless he establishes to the satisfaction of
the consul and of the immigration officers he is entitled to a nonimmigrant status. Id.
§ 1184(b).
'°'Id. §§ 1151, 1153.
2
' 1d. § i101(a)(27)(A).
'°3In any of the first three quarters of a fiscal year the total cannot exceed 77,000 in any one
quarter, and the total within a fiscal year cannot exceed 290,000. Id. § 1151(a) (Supp. III
1979).
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which are assigned an order of preference. 10 4 Of greatest interest to the
foreign investor is the nonpreference category in which the foreign investor
is included. It is available if the total annual worldwide immigration quo-

tas have not been used by preference applications. 10 5
An "investor" is defined by the Immigration and Naturalization Service
(INS) and the State Department as a person who seeks to enter the United

States to engage in an enterprise in which he has invested or who is actively
in the process of investing at least $40,000 in a commercial or agricultural
endeavor. He must have at least one year of experience or training qualifying him to engage in the enterprise. 10 6 The INS has interpreted the regulation to require the investor to engage full-time in the enterprise and assume
the risk and responsibility for the direction and control of the enterprise,
0
although he may also perform some incidental nonmanagerial duties.'

7

To prove one is entitled to the investor classification one must present
unambiguous evidence of investment, such as contracts, leases, bank state' '8 U.S.C. § 1153 (1976 & Supp. III 1979) (allocation of immigrant visas, categories of preference). FLORIDA DEPARTMENT OF COMMERCE, A GUIDE. TO FLORIDA INTERNATIONAL
BUSINESS AND INVESTMENT OPPORTUNITIES 125 (1978) [hereinafter cited as FLORIDA GUIDE].
38 U.S.C. §§ 1101, 1153(8) (1976 & Supp. III 1979). An immigrant is presumed to be in the
nonpreference category unless he establishes to the satisfaction of the consul and the immigration officers he is entitled to a preference status. Id. § 1153(d). It is important for an alien to
be properly classified since the classification given the alien: (i) controls the terms and documents under which an alien may be admitted (if an alien enters or seeks entry under an incorrect status or with incorrect documents, the alien may be subject to exclusion or expulsion);
(ii) determines the scope of the alien's activities in the United States; and (iii) determines eligibility for naturalization (generally a lawful admission as an immigrant is a prerequisite to
naturalization). G. & R., supra note 94, § 2.5b, at 2-43.
'-1d. § 1153(8)'(1976 & Supp. III 1979). Cf."Treaty Investor" is a nonimmigrant who is
entitled by the terms of a treaty to enter the U.S. "solely to develop and direct the operations of
an enterprise in which he has invested, or of an enterprise in which he is actively in the process
of investing, a substantial amount of capital." Id. § I I01(a)(15)(e)(ii) (1976); 22 C.F.R.

§ 41.41(a)2 (1981). An alien who asserts he qualifies for nonimmigrant status as a "treaty
investor" has the burden of establishing his claim. Furthermore, the treaty investor must show
he is not seeking to proceed to the U.S. in connection with the investment of "a small amount
of capital in a marginal enterprise solely for purposes of earning a living," 22 C.F.R. § 41.41
(1981); Kun Young Kim v. Dist. Director of United States Immigration & Naturalization
Serv., 586 F.2d 713 (9th Cir. 1978). The key to this comparison is to note there are essential
differences between immigrant investors and nonimmigrant treaty investors. An immigrant
investor intends to remain in the United States; an alien seeking nonimmigrant treaty investor
status must establish his intent to depart. The advantages for the immigrant investor in securing that status is he thereby avoids the labor certification requirements. 8 C.F.R. § 212(b)(4)
(1981). The advantage to the nonimmigrant treaty investor in securing his status is he enters
the United States without complying with the quota restrictions and is not subject to exclusion
or deportation on the same grounds as immigrants. See 8 U.S.C. §§ 1184(b), 1151-1154, 1102
(1976 & Supp. II11979). The interest of the United States when an alien claims immigrant
investor status is in protecting the labor force presently available in this country. The interest
of the United States when nonimmigrant treaty investor status is claimed is in seeing quota
restrictions are not being circumvented by a "small investment in a marginal enterprise solely
for the purpose of earning a living." Kun Young Kim, 586 F.2d at 717. The treaty investor's
nonimmigrant visa has a duration of one year. The visa can be extended, however, in increments of one year. 8 C.F.R. § 212(e) (1981). Presumably, the status will terminate or a visa
extension will not be granted if the alien ceases to develop or direct a qualifying enterprise.
See generally G. & R., supra note 94, § 2.11 (1978).
-078 U.S.C. § 1153(8) (Supp. III 1979).
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ments, invoices, balance sheets and similar documents.' 0 8 As a result of
many demands at present, it is impossible for an alien to get a visa under

the investor category.
A foreign investor coming to the United States on a temporary basis may
request permission to enter as a nonimmigrant. 0 9 Although there are
twelve classes of nonimmigrant visas, only those visas likely to interest foreign investors are discussed below." 0 There is a system of visa symbols by

which the various nonimmigrant classes and alien groups are commonly
known. I' Temporary workers, trainees and- professionals of distinguished
merit and ability such as accountants, research scientists, performing artists,
professors, engineers and chemists are designated under the symbol H.112
No labor certification is required in this category.' " The H-2 symbol is
used to classify ordinary temporary workers who come to perform work for

which domestic workers are not available.' 14 The issuance of labor certification is the device by which a shortage is declared. Temporary trainees,

classified as H-3, may come to the United States for training at an approved
institution in any field for which there is no training program available in

their home country and may do incidental productive work and be paid
while they train'15 The training must be for employment abroad and not
08

' Permanent resident investors should not be confused with treaty investors, a nonimmigrant category, discussed in note 106 supra and in notes 125-27 infra & accompanying text.
The category of investor as a nonpreference immigrant classification has given rise to considerable litigation concerning the following issues: the term "investment," see Matter of Heitland,
14 1. & N. Dec. 563 (B.I.A. 1974), ai?'d, Heitland v. INS 551 F.2d 495 (2d Cir. 1977); Mehta v.
INS, 574 F.2d 701 (2d Cir. 1978), employment of U.S. workers, see Mehta, supra; Matter of
Ko, I.D. 14 I. & N. Dec. 349 (1973), and principal manager, see Matter of Yang, I.D. 2335
(1974). Foreigners who are independently wealthy may also come under this sixth preference
category and these persons would not require labor certification as long as they have sufficient
income to assure the authorities they will not work in the future. The issues involved in such
cases generally involve sufficiency of funds and likelihood of future employment. Wang. v.
INS, 602 F.2d 211 (9th Cir. 1979); Matter of Tausinga, I.D. 2708 (1979); Matter of Fulgencio,
I.D. 2508 (1977).
"'°8 U.S.C. § I 101(a)(26) (1976). Nonimmigrants are exempted from the numerical limitations and they may enter the U.S. without any numerical limitations. Nonimmigrants include
diplomats and other representatives of foreign governments, employees of international governmental organizations, foreign media representatives, visitors for business or for pleasure,
students, exchange visitors, crewmen on vessels and airlines, specified categories of temporary
workers, and aliens in transit to other countries. Id. However, a person cannot receive nonimmigrant status unless he is within the nonimmigrant classes provided for by statute so that he
may receive a visa.
...
8 U.S.C. § 1101(a)(15) (1976). Visas available to (1) temporary workers and trainees,
(2) international intra-company transferees, (3) temporary business visitors and (4) treaty
aliens are discussed below.
'22 C.F.R. § 41.12 (1981) (classification symbols). 22 C.F.R. § 41.120 (1981) deals with
applications for nonimmigrant visas. Application procedure for immigrant visas is discussed
in 22 C.F.R. § 42.110 (1981).
"8 U.S.C. § I 101(a)(15)(H)(i) (1976); 22 C.F.R. § 41.12 (1981).
"20 C.F.R. § 656.2(e)(3) (1981). See C.F.R. §§ 656.10, 656.11 (1981). See also RIGHTS OF
ALIENS, supra note 85, at 33-34.
'"8 U.S.C. § I101(a)(15)(H)(ii) (1976); 20 C.F.R. §§ 656.2(e)(1)(i-ii) (1980), 656.2(e)(2).
.8 U.S.C. § 1101(a)(15)(J) (1976); 20 C.F.R. § 656.2(3) (1980).
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in the United States." l 6 To obtain an H-type visa the United States
employer must petition a district office of the INS for permission to employ
the alien.
The international intra-company transferee classification applies to an
alien transferred by a firm or corporation in a foreign country to the same
firm or its subsidiary or affiliate in the United States."l 7 Classified as an L1, the intra-company transferee must be coming to the United States on a
temporary basis to work in a managerial or executive capacity, or in a
capacity involving specialized knowledge, and must have been employed by
his company or an affiliate company continuously for at least one year prior
to entry into the United States. 1 8 The employee in the United States must
petition a district office of the INS for the visa.
The temporary business visitor, classified as a B-1, usually comes to the
United States to negotiate contracts, consult with business associates, take
orders for the importation or exportation of merchandise, or participate in
scientific, educational, professional or business conventions or conferences.
To receive his B-1 visa, the alien must establish he will engage in business
of a commercial or professional character not involving performance of
competitive labor or services and will not be employed by a business which
is local in nature."l 9 If the temporary business visitor is an H- 1 type, and
his salary will be paid by his foreign employer without reimbursement for
services from a United States source, he may come as a B- I alien and avoid
the visa petition procedure. Unlike the H and L aliens, B-1 aliens need not
have a United States employer file a petition with the INS requesting classification in an appropriate category but may simply apply for a B-1 visa at
-- 8 U.S.C. § I101(a)(15)(J) (1976).
".Id. § I 101(a)(15)(L). This section was added to the Immigration and Nationality Act in
order to make it easier for foreign corporations doing business in the United States to bring
their key foreign employees to the United States to work. Pub. L. No. 91-225, 84 Stat. 116
(1970) added (L) to § I 101(a)(15) (1976). Thus, an alien may be admitted into the United
States as an intra-company transferee of a "firm or corporation or other entity" under this
section even though petitioning employer has no subsidiary or other legal entity abroad. Matter of Chartier, [1977] Immigration & Naturalization Serv. Decisions (U.S.C.S.) No. 2602 (Bd.
of Imm. App. 1977). Furthermore, the statute does not require the beneficiary to be coming to
an existing office; a bona fide purpose to set up a new office to further the petitioner's operations in the U.S. is acceptable. G. & R., supra note 94, § 2.16B n.10-13 & accompanying text,
at 2-131.
"8 U.S.C. § I 101(a)(15)(L) (1976). Although the term "in a capacity which is managerial,
executive, or involves specialized knowledge" is not defined in the statute or regulation, the
statutory language is in the disjunctive and thus covers employment that is managerial or
involves specialized knowledge.
"8 U.S.C. § I101(a)(15)(B) (1976). To receive a B-I visa an applicant must demonstrate he
has an unabandoned residence in a foreign country, plans to make a temporary visit, and has a
business-related mission. The administrative test used to determine whether a nonimmigrant
business visit is in fact intended looks to the following facts: (i) whether the applicant has a
clear intent to retain his foreign residence and domicile; (ii) where the applicant's principal
place of business is likely to be, and whether the profit accrues or remains in the foreign country; and (iii) whether the various entries into the United States are individually and separately
of a plainly temporary character (the business activity itself, however, need not be temporary).
G. & R., supra note 94, § 1.8b, at 2-62 to 2-63.
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the United States consulate in their home country, thus saving both time

and paperwork.
H and L aliens are admitted initially for a period of not more than one
year and may obtain extensions of stay in increments not to exceed one year
until their "tour of duty" expires. 120 B-1 aliens may be admitted for an

of teminitial period of not more than one year and may obtain extensions
21
porary stay in increments not to exceed six months each.1
A foreign national may also enter as a "treaty investor,"' 122 or "treaty
trader,"'123 a status granted foreigners from countries with which the United

States has reciprocal Treaties of Friendship, Commerce, and Navigation
(FCN).1 24 A "treaty investor,"' 125 classified as an E-2, is an alien who
desires to enter the United States for the purpose of directing the operations

of a business in which he has invested or is investing a "substantial"
amount of capital.' 26 The E-2 investor must engage in, direct and develop
208 U.S.C. § 1184(c) (1976); 8 C.F.R. § 214.1(1)(1) (1981). Although there is no limit on the

number of extensions which may be granted, history indicates the usual tour of duty of such
employees is three years, that bona fide requests for renewal or extension are honored for the
period of demonstrated need, but that such "temporary" residence in the U.S. is not to continue to such an extent as to make this classification a substitute for immigration. 8 C.F.R.
§ 214.2(1)(1) (1981). A tour of duty is described as a "period of demonstrable need," for which
the alien requires to reside in the United States. The burden is on the alien to establish the
continuation of such need. See generally FLORIDA GUIDE, supra note 104, at 120.
218 U.S.C. § I I01(a)(15)(B) (1976); 8 C.F.R. § 214.2(b) (1981).
228 U.S.C. § I101(a)(15)(E)(ii) (1976). The United States has treaty investor agreements in
effect with Argentina, Austria, Belgium, Brunei (Borneo), China, Colombia, Costa Rica, Ethiopia, France, Germany, Honduras, Iran, Italy, Japan, Korea, Liberia, Luxembourg, The
Netherlands, Nicaragua, Northern Ireland, Norway, Pakistan, Paraguay, Philippines, Spain,
Sultanate of Muscat and Oman, Switzerland, Thailand, Togo, United Kingdom, Vietnam, and
Yugoslavia. Spouses and children of the treaty investor also receive the E-2 classification. 22
C.F.R. §§ 41.12, 41.41(c) (1980).
'..d.§ I 101(a)(15)(E)(i) (1976). The United States has treaty trader agreements in effect
with Argentina, Austria, Belgium, Bolivia, China, Colombia, Costa Rica, Denmark, Estonia,
Ethiopia, Finland, France, Germany, Greece, Honduras, Iran, Ireland, Israel, Italy, Japan,
Korea, Latvia, Liberia, Luxembourg, Sultanate of Muscat and Oman, The Netherlands, Nicaragua, Northern Ireland, Norway, Pakistan, Paraguay, Philippines, Spain, Switzerland, Thailand, Togo, Turkey, United Kingdom, Vietnam, and Yugoslavia. GEORGETOWN STUDY,
supra note 66, at 36 n.3. Spouses and children of the treaty trader also receive the E- I classification. 22 C.F.R §§ 41.12, 41.40(b) (1981).
14See, e.g., Treaty of Friendship, Commerce and Navigation between the U.S. and the
Republic of Korea, 8 U.S.T. 2217.
258 U.S.C. § I 101(a)(15)(E)(i)-(ii) (1976). A treaty investor can also be employed by another
treaty investor, but the employer must be a foreign person or organization of the same nationality as the applicant and the applicant must be employed in a responsible capacity. 22 C.F.R.
§ 41.41 (1980). An employee will qualify as a treaty investor if the organization employing
him is principally owned by a person or persons having the nationality of the treaty country
and, if not residing abroad, maintaining nonimmigiant treaty investor status. Id. § 41.4 1(b).
The nationality of a corporation, foreign or domestic, is determined by the nationality of the
persons who own 51% or more of its stock. d. GEORGETOWN STUDY, supra note 66, at 32.
I61d. § 1101(a)(15)(E)(ii) (1976); 22 C.F.R. § 41.41 (1980). Although the word "substantial"
is included in both definitions, it has not been defined. Whether an investment or trade is
substantial depends on the nature of the enterprise and not necessarily on the size of the investment or the amount of trade. It is not intended to discourage particular types of investment or
trade nor to exclude less than substantial trade or small investors. The authorities are more
likely to look at the volume of trade conducted, and at whether proof of numerous transactions
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the enterprise. He cannot be a passive investor in a corporation; but, he

27
need not be involved in foreign trade. 1
A "treaty trader,"' 2 8 classified as an E-l, is an alien who wishes to enter
the United States solely for the purpose of carrying on "substantial" trade
29
between the United States and the country of which he is a national.1 If
the treaty trader is operating a branch of a foreign company in the United
States, the amount of trade conducted by the branch office is examined.

Trade includes banking, insurance, transportation, tourism, communications, as well as the importation and exportation of merchandise.'

30

A

treaty trader visa is granted at a United States embassy upon presentation
of a letter by a parent corporation indicating it has created or is going to
create a branch or controlled subsidiary in the United States, or indicating
it has engaged in commerce in the United States and requires an employee
there to oversee its investments and direct the activities of the subsidiary.
The visa covers only the described activities. An employee sent to the

United States by a parent corporation cannot leave the employ of that corporation to work for a competitor unless the change is approved by the INS
and his visa reflects the change.
Since United States laws discourage immigration, it is simpler, quicker
and less expensive to get a nonimmigrant visa. The 1970 Amendments to

the Immigration and Nationality Act have made applying for a nonimmiexists. However, a recent federal decision upheld the INS' construction of the term "investing
a substantial amount of capital" as used in the definition of "treaty investor" to exclude investments solely for the purpose of making a living. Kun Young Kim v. District Director of U.S.
Immigration & Naturalization Service, 586 F.2d 713 (9th Cir. 1978). In Kun Young Kim a
Korean whose investment in a drive-in restaurant yielded profits of not more than $1,000 per
month was denied treaty investor status. 586 F.2d at 717. The Court in Kun Young Kim
declared: "what is a 'substantial' investment is primarily a question to be resolved on a caseby-case basis." According to the Court, the differences between immigrant business investors
and nonimmigrant treaty investors who intend to return to their own countries at a later time
must be borne in mind. 586 F.2d at 717.
128 U.S:C. § I 101(a)(15)(E)(ii) (1976).
' 281d. § I101(a)(15)(E)(i) (1976). The treaty trader is usually self-employed. If he is
employed, his employer must be a foreign person or organization of his same nationality, the
employer must be maintaining nonimmigrant treaty investor status and the employee must be
engaged in supervisory or executive duties, or if employed in a minor capacity, he must have
special qualifications which are needed by the employer's enterprise. 22 C.F.R. § 41.40(a)
(1980).
29
' The Committee reports suggest the word "substantial" was "intended to provide for the
temporary admission of such aliens who will be engaged in developing or directing the operations of a real operating enterprise and not a fictitious paper operation." S. REP. No. 1137, 82d
Cong., 2d Sess., at 20; H.R. 1365, 82d Cong., 2d Sess., at 44. See supra note 126 & accompanying text.
322 C.F.R. § 41.40(b) (1980). The term "trade" is defined as "trade of a substantial nature
which is international in scope, carried on by the alien in his own behalf or as an agent of a
foreign person or organization engaged in trade, and is principally between the United States
and the foreign state of which such alien is a national." Id. The requirement of employment
by a foreign organization is satisfied if the employer is a corporation, foreign or domestic, 5 1%
or more of whose stock is owned by persons of the applicant's nationality. If the employer is a
corporation, the majority owners, if not residing abroad, must themselves be maintaining
treaty trader status. Id. § 41.40(a)(2).
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grant visa much easier. 13 '
But even an alien who otherwise meets the requirements for an immigrant or nonimmigrant visa may be refused a visa by a United States consul
abroad, or may be denied admission to the United States by the INS at a
port of entry if he is found to be "excludable." Persons may be excluded
from the United States for various reasons, including: having physical or
mental defects, engaging in criminal conduct, advocating proscribed political doctrines, being very poor, or having improper documents.' 32 The
most important from the foreign investor's point of view is being an uncertified worker or having improper work documents. An alien not in possession of a labor certification and not otherwise exempted from that
33
requirement will not be admitted into the United States.1
7.

ENVIRONMENTAL PROTECTION

In addition to those federal regulations particularly applicable to foreign
investors, a relatively new area of federal regulation applicable to all
United States industry, regardless of ownership, is environmental protection of the physical environment. Environmental protection standards have
become an important factor in plant location decisions in the United States
because of broad public concern, federal regulation and increased state and
local scrutiny. The enactment of the National Environmental Policy Act of
19691 34 and the establishment of the Environmental Protection Agency
(EPA) in 1970 have broadened the United States Government's authority in
the areas of air and water pollution, water quality, solid wastes, pesticides,
35
environmental radiation, and noise.'
Although some foreign investors have considered environmental regulations, including the filing of environmental impact statements with the EPA
for all major construction, a hurdle to effective investment in the United
States, others applaud the detail and specificity of the federal
36
regulations.'
3'322 C.F.R. § 41.120-41.124 (1980); see 8 U.S.C. § 1181 (1976); 8 U.S.C. §§ 1151 el seq.
(1976 & Supp. 11 1979). An alien's intention to remain permanently in the United States does
not make it unlawful for him to have entered the United States as a nonimmigrant. Cocron v.
Cocron, 375 N.Y.S. 2d 797 (1975). See also 8 U.S.C. §§ 1101, 1251, 1253, 1182(A)(14) (1976 &

Supp. I1 1979).
1328U.S.C. § 1182(a)(!)-(33) (1976 & Supp. I1 1979).
'"Id.§ 1182(a)(14) in particular. Aliens should not engage in employment which would
violate their immigration status. INS will strictly enforce employment restrictions. 1d. See
also 22 C.F.R. §§ 41.110, 41.112, 41.120 & 41.122 (1980) (validity of visa); see generally
INVESTMENT PROBLEMS, supra note 4, at 21, and FLORIDA GUIDE, supra note 104, at 120-21,
124-25.
'0442 U.S.C. §§ 4321-4335 (1976),
3542 U.S.C. § 4321 (1976); 40 C.F.R. Parts 1-1399 (1981). Failure to comply with EPA
regulations can result in substantial financial penalties. 40 C.F.R. Part 22 (1981). In addition,
both federal and state laws prohibit other types of environmental damages such as solid waste
disposal.
36
' INVESTMENT PROBLEMS, supra note 4, at 21. One major German investor recently stated:
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B. Regulation of the Banking Industry

To fully appreciate the regulatory scheme governing foreign entry into
the U.S. banking industry, a foreign investor must understand the functioning of its "dual banking system." The federal government on one level, and
the fifty states on a separate level, each possesses essentially concurrent
authority to govern the establishment and regulation of banks. 13 7 Furthermore, most federal banking entities and, under certain circumstances, some
state banking entities trigger a comprehensive scheme of federal regulations, found in such legislation as the Bank Holding Company Act of 1956
(BHCA), 138 the Change of Bank Control Act of 1978 (CBCA), 139 the Bank
Secrecy Act, 14° the McFadden Act,' 4 ' and the Federal Deposit Insurance

Act.' 4 2 However, by being cognizant of which banking transactions trigger
[U.S. environmental requirements are]. . .difficult, perhaps even stronger than we think it is
necessary. [But]. . . at least they are detailed and specific. Because of that we know where
we stand and can plan properly and, in fact, move ahead with our construction planning
faster. That's more than I can say about regulatory policies and experiences in certain other
countries where no basic standards are set and one can talk in circles for weeks and months
with local authorities without even learning what they want or exactly what one has to do to
obtain permission to build or manufacture. Id.
'3 3The federal regulatory scheme is administered by three distinct agencies, including the
Federal Deposit Insurance Corporation (FDIC), the Board of Governors of the Federal
Reserve System, and the Office of the Comptroller of the Currency. The Comptroller regulates
about 4,445 national banks, the Federal Reserve regulates 975 state bank members of the Federal Reserve System, and the FDIC regulates 8,935 state banks with federal deposit insurance.
State banks not federally insured or members of the Federal Reserve System are supervised
exclusively by the individual states. REPORT BY THE COMPTROLLER GENERAL OF THE UNITED
STATES, DESPITE POSITIVE EFFECTS, FURTHER ACQUISITIONS OF U.S. BANKS

SHOULD BE

LIMITED UNTIL POLICY CONFLICTS ARE FULLY ADDRESSED 1-12 (1980) [hereinafter cited as
REPORT OF COMPTROLLER GENERAL].

"'12 U.S.C. §§ 1841-1850 (1976 & Supp. III 1979). A bank holding company is a company
which owns or "controls" one or more banks or bank holding companies. This Act limits the
expansion of bank holding companies and restricts the acquisition of nonbanking interests.
Id. § 1841(a)(1).
12 U.S.C. § 1817 (Supp. I1 1979). This Act requires that changes in control of insured
banks be regulated by the federal government. The CBCA supplements the BHCA in that it
applies to individuals who control banks.
"Bank Secrecy Act of 1970, 84 Stat. 1114, Pub. L. No. 91-508. This Act basically provides
it is unlawful for any person to knowingly transport, or cause to be transported, monetary
instruments into or out of the United States in an amount exceeding $5,000, unless an appropriate report is filed with the United States Customs authorities. For this purpose, a "monetary instrument" means not only United States currency and travelers checks, but stock
certificates with title passing upon delivery. See also 31 C.F.R. §§ 103.22 & 103.24 (1981)
(currency transactions and foreign financial accounts).
4'13 U.S.C. §§ 36, 332 (1976). This Act limits the ability of national banks to operate on a
multistate basis. However, these restrictions may be eased in the near future. REPORT OF
COMPTROLLER GENERAL, supra note 137, at xi.
"212 U.S.C. §§ 1811-1832 (1976 & Supp. 111 1979). This Act regulates the insurance of the
deposits at all national banks, state banks members of the Federal Reserve, and state banks
electing to be members of the FDIC program. See also 12 C.F.R. §§ 300-349 (1981). Other
statutory schemes include the National Bank Act, 12 U.S.C. §§ 121-215 (1976) and the Federal
Reserve Act, 12 U.S.C. §§ 221-522 (1976). All banks should also be careful not to violate the
United States' antitrust statutes, discussed in notes 194-226 infra and accompanying text.
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the individual statutes, an investor can structure his banking presence so as

to avoid excessive entanglement in this network of regulations.
Prior to passage of the International Banking Act of 1978 (IBA), 14 3 foreign banks and individuals wishing to establish a banking presence in the
United States were limited to the use of Edge Act corporations'

44

(Edges),

state branches, state agencies, state representative offices, and statechartered subsidiaries. 14 5 The IBA, among other things, introduced the
federal branch and federal agency, 146 expanded the permissible activities of
Edges, 147 and implemented a regulatory network designed to eliminate the
preferences previously granted to foreign-owned banks.' 48 In addition to
these developments in federal banking law there have been important
changes in applicable state laws brought about by fierce competition
between states anxious to attract foreign banks to their soil.14 9 The thrust
43

' Pub. L. No. 95-369, 92 Stat. 607 (codified in scattered sections of title 12 U.S.C.).
'"12
U.S.C. §§ 611-632 (1976 & Supp. III 1979).
45
1 SENATE HEARINGS ON FOREIGN INVESTMENT, supra note 23, at 4. A branch operates
under the parent bank's name and can rely on the parent's resources; an agency is like a
branch but cannot accept deposits; a subsidiary has a separate capital structure and separate
resources, is incorporated in the U.S., and is eligible for FDIC status (subject to both state and
federal regulation); a representative office performs no banking functions and is exempt from
supervision. 1974 HOUSE HEARINGS ON FOREIGN INVESTMENT, supra note 2 §§ 659.57,
659.67, FLA. STAT. (1979) (representative offices) and FLORIDA GUIDE, supra note 104, at 7578.
" 12 U.S.C. §§ 3101-3102 (Supp. III 1979).
"12 U.S.C. §§ 611-632 (1976 & Supp. III 1979). Congress set forth the purpose of the
amendments to the Edge Act in § 611 a, which provides:
Congress hereby declares that it is the purpose of this section to provide for the establishment of international banking and financial corporation operating under Federal supervision with powers sufficiently broad to enable them to compete effectively with similar
foreign-owned institutions in the United States and abroad; to afford to the United States
exporter and importer in particular, and to United States commerce, industry, and agriculture in general, at all times a means of financing international trade, especially United States
exports; to foster the participation by regional and smaller banks throughout the United
States in the provision of international banking and financing services to all segments of
United States agriculture, commerce, and industry, and, in particular small business and
farming concerns; to stimulate competition in the provision of international banking and
financing services throughout the United States; and, in conjunction with each of the preceding purposes, to facilitate and stimulate the export of United States goods, wares, merchandise, commodities, and services to achieve a sound United States international trade
p osition. The Board of Governors of the Federal Reserve System shall issue rules and reguations under this section consistent with and in futherance of the purposes described in the
preceding sentence, and, in accordance therewith, shall review and revise any such rules and
regulations at least once every five years, the first such period commencing with the effective
date of rules and regulations issued pursuant to section 3(a) of the International Banking
Act of 1978, in order to ensure that such purposes are being served in light of prevailing
economic conditions and banking practices. Id.
"'Prior to 1978 there were no federal limitations on a foreign bank operating branches in
more than one state or owning nonbanking investments. One purpose of the IBA is to remedy
the inequitable treatment of U.S. banks. REPORT OF COMPTROLLER GENERAL, supra note 137,

at 1-7.
...
See, e.g., Florida International Banking Act of 1978, FLA. STAT. §§ 663.01-663.14 (Supp.
1980). In a report issued by the Comptroller General in 1980, state banking regulators asserted
foreign banks had a positive impact on manufacturing and employment. REPORT OF COMPTROLLER GENERAL, supra note 137, at 7-9.
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of the recent legislation on both the federal and state levels is to encourage
foreigners to invest in the United States banking industry.
1. FEDERAL

BANKING ENTITIES

The International Banking Act of 1978 creates the federal branch and the
federal agency. The crucial distinction between the two types of federally
licensed institutions is the capability of the former to accept domestic
deposits and undertake fiduciary responsibilities while the latter can only
receive deposits from non-United States citizens residing abroad and may
not undertake fiduciary responsibilities.' 50 Aside from these limitations on
the power of a federal agency, the IBA specifically provides:
operations of a foreign bank at a federal branch or agency shall be conducted
with the same rights and privileges as a national bank at the same location and
shall be subject to all the same duties, restrictions, penalties, liabilities, conditions, and limitations that would apply under the National Bank Act to a national
bank doing business at the same location.151

Thus, federal branches and federal agencies, with the exceptions noted
above, can provide their customers with a full range of banking services.
Despite the similarities between a national bank and a federal branch or
agency, neither a federal branch nor a federal agency need become a mem52
ber of the Federal Reserve System.'
The federal chartering of an agency or branch requires approval of the
Comptroller of the Currency1S3 and the absence of a state law prohibiting
foreign banks from doing business in the state where the bank will be
located.' 5 4 As an incident of the United States dual banking system, federal branches and agencies are not permitted to operate in states where the
foreign investor or bank already maintains a state-chartered branch or
agency.' 55 But, a state-chartered branch or agency may be converted into a
federally licensed bank.' 5 6 The IBA also'places
restrictions on the branch57
ing of an agency or branch within a state.'
-'-12 U.S.C. §§ 3101(3), 3102(b) (Supp. III 1979) ("a foreign bank shall not receive deposits
or exercise fiduciary powers at any Federal agency"). Id. § 3102(d).
'1d. § 3102(b).
"21d. § 3102(b)(3).
1"12 C.F.R. §§ 28.2, 28.3 (1981). Federal agencies and branches are licensed by the Comptroller of the Currency. A federal branch may not exercise fiduciary powers without approval
of the Comptroller pursuant to 12 C.F.R. § 28.3(b).
-112 U.S.C. § 3102(a)(2).
'"Id.§ 3102(a)(1).
"'Id.§ 3102(0. Any branch or agency operated by a foreign bank in a state pursuant to
state law and any commercial lending company controlled by a foreign bank may be converted into a federal branch or agency with the approval of the Comptroller. In the event of
any conversion pursuant to this subsection, all of the liabilities of such foreign bank previously
payable at the state branch or agency, or all of the liabilities of the commercial lending company, shall thereafter by payable by such foreign bank at the branch or office established
under this subsection.
'"Id.§ 3102(g).
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The domestic deposit-taking capabilities of the federal branch trigger certain regulations inapplicable to the federal agency. A foreigner establishing
a federal branch must designate a single "home state" for the purposes of
domestic deposit taking activities.'

58

The IBA prohibits the operation of a

federal branch or agency outside the designated home state unless expressly
permitted in the state where the new branch or agency will operate.

59

Federal branches are also subject to Federal Deposit Insurance Corporation (FDIC) requirements and assessments, as set forth in section 6 of the
IBA, unless the bank voluntarily restricts its activities to wholesale banking.160 As a general guideline, a branch is deemed to be engaged solely in
wholesale banking, and thus not subject to FDIC requirements, if the initial

deposit of every bank customer is greater than $100,000.161 Participation in
the FDIC program places the foreign bank under the supervision of the
the bank to FDIC assessments 162

Comptroller of the Currency, and subjects

' 581d. § 3103(c). The IBA contains grandfathering provisions applicable to foreign bank
operations established in the United States prior to July 27, 1978. Foreign banks with deposit
taking operations in more than one state and foreign banks engaged in nonbanking activities
are entitled to maintain but not expand these activities. The Federal Reserve may order such
operations terminated if deemed necessary. Id. See also § 3103(b).
' 91d. § 3103(a).
012 C.F.R. §§ 346.1-346.101 (1981).
"'Id. § 346.5.
A foreign bank may operate any State branch as a noninsured branch whenever the foreign bank has entered into an agreement with the Board of Governors of the Federal
Reserve System to accept at that branch only those deposits as would be permissible for a
corporation organized under section 25(a) of the Federal Reserve Act (12 U.S.C. 611 etseq.)
and implementing rules and regulations administered by the Board of Governors (12 C.F.R.
Part 211). Id.
This standard may be waived, under the appropriate circumstances, by the Comptroller of the
Currency as follows:
A foreign bank that proposes to accept at a Federal branch initial deposits of less than
$100,000 and such deposits are not otherwise exempted under this section, may apply to the
Comptroller for permission to operate without insurance. Such application should be written, authorized by the board of directors of the foreign bank, and submitted to the Comptroller's Office in Washington, D.C. The request should detail the kinds and sources of
deposits the bank expects to receive at the Federal branch and explain why an exemption
should be granted. The Comptroller will decide whether an exemption from mandatory
deposit insurance is appropriate, taking account of the size and nature of deposits and
deposit accounts. Id. § 28.8(c).
In such cases the depositors must be notified:
Any Federal branch that is exempt from the insurance requirement pursuant to
paragraphs (a) or (c) of this section shall: (1) Display conspicuously at each window or
place where deposits are usually accepted a sign stating that deposits are not insured by the
FDIC; (2) Include in bold face, conspicuous type on each negotiable certificate of deposit
issued by the branch in an amount of less than $100,000 the statement "This deposit is not
insured by the FDIC"; and (3) Include in bold face, conspicuous type on each signature
card, passbook and instrument evidencing a deposit the statement "This deposit is not
insured by the FDIC," or require each depositor to execute a statement that acknowledges
the initial deposit and all future deposits at the branch are not insured by the FDIC. This
acknowledgment shall be retained by the branch as long as the depositor maintains any
deposit with the branch. Id. § 28.8(d).
2
1d. §§ 346.19-346.22.

Aspects of Foreign Investments in United States

27

and to certain reporting requirements1 63 which the foreign bank may
regard as an unwanted intrusion. A federal agency or branch engaged

purely in wholesale banking is not governed by these FDIC regulations
64
since it does not participate in domestic retail deposit taking activities.'

The principles of the BHCA1 65 are applicable to foreign banks with

domestic deposit taking capabilities by virtue of the IBA.16 6 The interstate

branching of foreign bank branches, whether state or federally licensed, is
now circumscribed by the IBA. 16 7 Furthermore, foreign banks with a
branch, an agency, or a commercial lending company subsidiary in any
state must comply with the nonbanking prohibitions first embodied in the
BHCA.
2.

168

EDGE ACT CORPORATIONS

The Edge Act' 69 governs the federal chartering by the Federal Reserve
Board of corporations primarily engaged in international transactions.

Since the IBA's amendments'

70

to the Edge Act in 1978, the Edge has

proven to be an attractive banking entity among foreign investors because
' 31d. § 346.17. This section provides as follows:
(a) A foreign bank that applies for insurance for any branch shall agree in writing to the
following terms:
(1) The foreign bank will provide the FDIC with information regarding the affairs of the
bank and its affiliates which are located outside of the United States as the FDIC from
time to time may request to: (i) Determine the relations between the insured branch
and the bank and its affiliates and (ii) assess the financial condition of the bank as it
relates to the insured branch. If the laws of the country of the bank's domicile or the
policy of the Central Bank or other banking authority prohibit or restrict the foreign
bank from entering into this agreement, the foreign bank shall agree to provide information to the extent permitted by such law or policy. Information provided shall be
inthe form requested by the FDIC and shall be made available in the United States.
The Board of Directors will consider the existence and extent of this prohibition or
restriction in determining whether to grant insurance and may deny the application if
the information available is so limited in extent that an unacceptable risk to the insurance fund is presented. Id. § 346.17(a).
'"See supra note 161.
6512 U.S.C. §§ 1841-1850 (1976 & Supp. III 1979).
'-Id. §§ 3103, 3106 (Supp. III 1979).
6712 U.S.C. § 3103 (Supp. III 1979), see supra notes 161-62 and accompanying text.
M'Id.
§ 3106.
1d. §§ 611-632. It is the purpose of §§ 611-631 to provide for the establishment of international banking and financial corporations operative under the federal supervision with powers
sufficiently broad to enable them to compete effectively with similar foreign-owned institutions
in the U.S. and abroad. While doing so, these sections do not restrict the powers of national
banks, but extend the powers of national banks to the Edges. Travis v. National City Bank of
New York, 23 F. Supp. 363 (D.C.N.Y. 1938). The Board of Governors of the Federal Reserve
System (Board) issues rules and regulations pursuant to §§ 611-631 and consistent with the
purposes described above. The Board also reviews and revises these rules and regulations at
least once every five years to insure these purposes are being served though banking practices
are modified to respond to changes in economic conditions. Regulation K, found at 12 C.F.R.
Part 211 (1981), contains the Board's regulations pertaining to Edges.
712 U.S.C. §§ 611-632 (Supp. III 1979).
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of its liberal interstate branching capabilities, 1 7 ' its range of permissible
powers, 172 and the accessibility of its charters to foreign banks. An Edge
may serve as a vehicle for an existing bank to branch across state lines, or
the Edge itself may branch outside its home state into other states or countries. 173 Although a state can prohibit the operation of a foreign branch or
agency74within the state, it may not prevent an Edge from entering the
state.1
The structure of an Edge is different from an agency or branch in that an
Edge is not simply an extension or office of a foreign bank. An Edge is a
separate federally incorporated entity with its own capital structure.1 75 (See
appendix on page 47.) Both foreigners and United States investors may
utilize an Edge; 176 however, if a majority interest of an Edge is foreign
177
owned, the approval of the Federal Reserve Board is required.
An Edge may accept demand, savings, and time deposits from foreign
governments, their agencies and instrumentalities, persons conducting busi"112 C.F.R. § 211.4(c)(1) (1981). Branching authority is potentially significant because
Edges must be organized with a minimum capital of $2 million. 12 U.S.C. § 618 (1976 &
Supp. III 1979). Less capital should be required to establish a branch in another state. However, the legality of the Board's branching regulations as to Edges is open to question and may
be challenged. See, e.g., J. HARAMS, P. WILLIAMS & J. GRIFFIN, FOREIGN INVESTMENT IN
THE UNITED STATES 1980 793, 376-79 (ed. 1980) [hereinafter cited as INVESTMENT 1980].
1'See infra note 180.
" 12 C.F.R. § 211.4(c)(1) (1981) which regulates the interstate branching of Edges requires
prior approval of the Board. The factors considered in reviewing an application are: (1) the
applicant's financial condition and history; (2) the character of the Edge's management; (3) the
convenience and needs of the community; and (4) the effects of the branching on competition.
Id. § 211.4(a)(1). Edges are permitted to branch abroad by 12 C.F.R. § 211.4(c)(2), provided
they complete the application procedure set forth in 12 C.F.R. § 211.3(a) (1981). See also infra

note 175.
'Bank holding companies need no regulatory approval under the BHCA to own Edges.
See 12 U.S.C. §§ 1841(c), 1843(c)(5). See generally INVESTMENT 1980, supra note 171, at 352.
'"See appendix on page 47.
612 U.S.C. § 619 (Supp. III 1979) states as follows:
Except as otherwise provided in this section, a majority of the shares of the capital stock of
any such corporation shall be held and owned by citizens of the United States, by corporations, the controlling interest in which is owned by citizens of the United States, chartered
under the laws of the United States or of a State of the United States, or by firms or companies, the controlling interest in which is owned by citizens of the United States. Notwithstanding any other provisions of this section, one or more foreign banks, institutions
organized under the laws of foreign countries which own or control foreign banks, or banks
organized under the laws of the United States, the State of the United States, or the District
of Columbia, the controlling interest in which is owned by any such foreign banks or institutions, may, with the prior approval of the Board of Governors of the Federal Reserve System and upon such terms and conditions and subject to such rules and regulations as the
Board of Governors of the Federal Reserve System may prescribe, own and hold 50 per
centum or more of the shares of the capital stock of any corporation organized under this
section, and any such corporation shall be subject to the same provisions of law as any other
corporation organized under this section, and the terms "controls" and "controlling interest"
shall be construed consistently with the definition of "control" in section 2 of the Bank
Holding Company Act of 1956 [12 USCS § 1841]. For the purposes of the preceding sentence of this paragraph, the term "foreign bank" shall have the meaning assigned to it in the
International Banking Act of 1978 112 USCS §§ 3101 el seq]. Id.
"'Id. Directors of Edges need no longer be U.S. citizens. 12 U.S.C. § 614 (Supp. III 1979).
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ness principally from their offices abroad, and individuals residing
abroad.' 78 Deposits may be received from other persons within the United
States if such deposits: (1) are to be transmitted abroad; (2) consist of collateral or funds to be used for payment of obligations to the Edge; (3) consist of the proceeds of the collections abroad which are to be used to pay for
exports or imports or other costs of exporting or importing or which are to
be periodically transferred to the depositor's account at another financial
institution; (4) consist of the proceeds of credit extensions by the Edge; and
(5) represent compensation for extensions of credit or services to the
79
customer. 1
Although Edges may exercise general banking powers, they are organized for the limited purpose of financing international transactions and
their activities are regulated by the Federal Reserve Board. 180 Besides
being permitted to accept certain deposits, Edges can finance contracts or
projects performed abroad, finance imports and exports, receive bills,
checks, and drafts for collection abroad, issue letters of credit, and buy and
"12 C.F.R. § 211.4(e)(l) (1981).
79
1d. § 211.4(e)(2).
'"0Id. § 211.4(e)(4). This section provides as follows:
(4) General activities. Subject to the limitations of section 25(a) of the FRA and § 211.6,
an Edge Corporation may engage in the following activities to the extent consistent with
sound banking practices: (i) Issue obligations to domestic offices of other banks (including
purchases of Federal funds) or to the United States or any of its agencies; (ii) Incur indebtedness from a transfer of direct obligations of, or obligations that are fully guaranteed as to
principal and interest by, the United States or any agency thereof that the Edge Corporation
is obligated to repurchase; (iii) Issue long-term subordinated debt that does not qualify as a
"deposit" under Part 204 of this Chapter (Regulation D); (iv) Finance the following:
(A) Contracts, projects, or activities performed substantially abroad; (B) the importation
into or exportation from the United States of goods, whether direct or through brokers or
other intermediaries; (C) the domestic shipment or temporary storage of goods being
imported or exported (or accumulated for export); and (D) the assembly or repackaging of
goods imported or to be exported; (v) Finance the costs of production of goods and services
for which export orders have been received or which are identifiable as being directly for
export; (vi) Assume or acquire participations in extensions of credit, or acquire obligations
arising from transactions the Edge Corporation could have financed; (vii) Guarantee a customer's debts or otherwise agree for the customer's benefit to make payments on the occurrence of readily ascertainable events ("Readily ascertainable events" include, but are not
limited to, events such as nonpayment of taxes, rentals, customs duties, or costs of transport
and loss or nonconformance of shipping documents.") if the guarantee or agreement specifies the maximum monetary liability thereunder and is related to a type of transaction
described in paragraphs (e)(4)(iv) and (4)(v) of this section; (viii) Receive checks, bills,
drafts, acceptances, notes, bonds, coupons, and other securities for collection abroad, and
collect such instruments in the United States for a customer abroad; (ix) Hold securities in
safekeeping for, or buy and sell securities upon the order and for the account and risk of a
person; (x) Act as paying agent for securities issued by foreign governments or other entities
organized under foreign law; (xi) Act as trustee, registrar, conversion agent, or paying agent
with respect to any class of securities issued to finance foreign activities and distributed
solely outside the United States; (xii) Make private placements of participations in its investments and extensions of credit; however, except to the extent permissible for member banks
under section 5136 of the Revised Statutes (12 U.S.C. 24), no Edge Corporation may otherwise engage in the business of selling or distributing securities in the United States; and
(xiii) Buy and sell spot and forward foreign exchange.
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sell securities for customers' accounts, if related to international business. 18'
This list is not exhaustive and an Edge may apply to the Federal Reserve
Board for a determination
of whether a specific activity is incidental to
82
'
business.
international
3.

STATE BANKING ENTITIES

A number of states enable foreign banks to enter their jurisdictions in the
form of state-licensed branches, agencies, subsidiaries, or representative
offices.' 8 3 The powers of a state agency or branch are often comparable to
those of a federal branch or agency.' 8 4 State-chartered subsidiaries are
full-service banks with a separate capital structure. A foreign bank's representative office may not conduct any banking business within a state, but

may act in a liaison capacity with existing and potential customers and may
generate new loans for the foreign bank operating outside the state. 185 The
representative office of a foreign bank does not constitute a legal presence
within a state.' 8 6 Whether any of these banking forms are available to a
foreigner is within the exclusive jurisdiction of each state in which the for-

eigner wishes to operate.
As may be expected, foreign banks receive divergent treatment in each of
the states.' 8 7 A foreign bank or investor contemplating entry into the
United States banking system via a state-regulated entity must review the
law of the target state in order to decipher the activities permissible within
that jurisdiction. Factors relevant to a foreign bank's investment decision
are the types of banking forms available, taxation, disclosure requirements

and insurance procedures. Recently a few states, including Florida and Illinois, have eased restrictions on foreign banks in an attempt to create
"'Id. Fiduciary powers granted Edges are very narrow. See id. § 211.4(e)(4)(x) and (xi).
"3ld. § 211.4(e)(5).
" REPORT OF COMPTROLLER GENERAL, supra note 137, at 7-1 to 7-3. This report provides
the following statistics:
At least forty-three states permit some form of foreign banking. Twenty-four states permit foreign banks to establish U.S. agencies. Nine of these states place no restrictions on the
entry of agencies, while the other fifteen require permission from the appropriate state banking commission. Twenty-three states welcome representative offices of foreign banks, and
eleven of these states place no restrictions on entry. In all twelve states allowing foreign
banks to establish foreign branches within the state, approval of the state banking commission is required. Foreigners may acquire a state-chartered bank in thirty-eight states. Id.
'"For example, legislation in Florida regulating the permissible powers of a foreign bank's
agency within the state refers to the powers of the federal agency to define the scope of activities permitted. FLA. STAT. § 663.06(6) (Supp. 1980). See generally INVESTMENT 1980, supra

note 171, at 342-42.
"'If a foreign bank desires a more limited entry into the U.S. banking industry it may open
a representative office, an office which engages in representational functions common to a
banking business such as solicitation of new business, loan production, liaison between the
bank's head office and correspondent banks and customer relations. 31 C.F.R. § 123.2 (1981),
44 Fed. Reg. 11215 (Feb. 18, 1979). See, e.g., FLA. STAT.

§§

663.01(3), 633.12 (Supp. 1980).

1d. § 123.2.
"'REPORT OF COMPTROLLER GENERAL, supra note 137, at 7-1 et seq.
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favorable banking conditions and thereby attract foreign investment. 8 8
4.

UNITED STATES BANKS AS SUPPLIERS OF FUNDS TO

FOREIGNERS INVESTING IN THE UNITED STATES

The major commercial banks are the largest sources of financing in the
United States and possess the greatest interest in and ability to finance
international investment in the nation.' 8 9 These banks provide short- to
medium-range financing for major capital investments by large industrial
enterprises with a proven record of profitability and demonstrated repayment ability. They are bureaucratic in their approach to loan documentation and impose substantial restrictions upon the borrower. Because of
expected future inflation, these banks have shortened their lending terms to
approximately three to twelve years, a period too short for long-term
requirements. Furthermore, these banks usually lend their funds at floating
interest rates keyed to a prime lending rate and thus require period retirement of the loan during its term. 190
A few large state-chartered banks have the financial ability and willingness to participate in the creation of new industrial enterprises within their
chartering state. State-chartered banks are often more flexible in their
requirements, more willing to lend for longer terms, especially for major
capital financing transactions, and generally more solicitous of the new
19
investor than national commercial banks. '
III. Regulatory Statutes of General Applicability
In addition to the restrictions previously discussed, any foreign investor
who desires to operate a trade or business in the United States must comply
with the same regulations governing domestic investment. The principal
regulatory statutes are in the areas of antitrust, securities and labor. Questions of antitrust law must be resolved in the initial phases of planning an
acquisition 192 in order to determine whether the acquisition is lawful.
"'See id at 7-5. In this report, the rapid growth of foreign banking industry in Illinois is

attributed to changes in the state banking laws. Foreign Banking Office Act, ILL. ANN. STAT.
ch. 16 , para. 501-519. See also Florida International Banking Act of 1978, FLA. STAT.
§§ 663.01-663.14
(Supp. 1980).
9
11ADDRESS BY EFRON ON THE ROLE OF BANKS IN FOREIGN INVESTMENT IN THE UNITED
STATES; LAWS ON FOREIGN INVESTMENTS-RESTRICTIONS AND INDUCEMENTS, (October 4,

1977) (presented at the American Bar Association Section of International Law, Nice, France)
[hereinafter cited as EFRON]. Among the better known national commercial banks are
Citibank, N.A., Chase Manhattan Bank, N.A., Bank of America, Irving Trust, Manufacturers
Hanover, and Chemical Bank. Id. at 3.
' 12 U.S.C. §§ 85, 86 (1976).
""
EFRON, supra note 189, passim.
'92There are four methods of acquiring a nonpublic enterprise in the United States:
(1) acquisition of a controlling stock interest from the shareholders; (2) subscription to capital
increase; (3) purchase of assets; and (4) merger or consolidation. See BUSINESS INTERNATIONAL SPECIAL REPORT, FOREIGN INVESTMENT IN THE U.S.: A GUIDE FOR EXECUTIVE AND

COUNSEL 21 (1977) [hereinafter cited as BI, SPECIAL REPORT]. A description of each method

and the advantages and disadvantages of each is discussed in BI, SPECIAL REPORT at pages 43
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Next, questions of securities regulation must be resolved to formulate the

most suitable and least expensive methods of effecting the acquisition. If
the acquisition is successful and the foreign investor acquires a plant or a
service organization in the United States, he becomes an employer. Labor
193
laws regulate the conduct of all employers regardless of nationality.
A. Antitrust Laws
United States antitrust policy is of concern to foreigners contemplating
investing in the United States. Because the purpose of United States antitrust laws is to ensure any firm, foreign or domestic, a fair chance to enter

the market if willing to invest and able to compete, the foreign investor
bringing with him new products, new technology and new competition is an

asset. Conversely, compliance with complicated antitrust regulations actually discourages FDI in the United States,194 and often leads to charges by
foreign executives the antitrust laws are utilized to limit foreign participation in the United States market. 195 Yet in theory at least, United States
antitrust laws are applied without distinction as to ownership or control.

This section will discuss the first three of these four major antitrust statutes: the Sherman Act,1 96 the Federal Trade Commission Act,1 97 the Clayton Act, 198 and the Robinson-Patman Price Discrimination Act. 199 The
through 47. The principal way to acquire a publicly held enterprise within the United States is
through a tender offer. See note 239 infra for a definition of tender offer and BI, SPECIAL
REPORT, at 76-82 for an analysis of the process.
'See notes 247-94 infra & accompanying text.
98 INSTITUTE FOR INTERNATIONAL AND FOREIGN TRADE LAW, GEORGETOWN UNIVER-

SITY, PROCEEDINGS OF THE CONFERENCE ON FOREIGN DIRECT INVESTMENT IN THE UNITED

STATES (remarks by Sir Eric Drake, Chairman of the Board of British Petroleum Co., Ltd.)
(1970) [hereinafter cited as PROCEEDINGS]. Sir Drake commented negotiating in Washington
is like having relations with an elephant: "[lilt is very difficult, you get badly trampled on in
the process, and you don't get any results for several years." Id. at 6. Sir Drake added:
But the ancient Greeks used to say that good things are difficult, and if it is right that some
of the problems I have been discussing should be described as genuine difficulties, then
difficulties exist to be overcome, and I can assure you that you do not have a monopoly of
them over here. If they are difficulties, they must be faced by any foreigner who wishes to
invest in your country. But of one thing I am sure. If the difficulties are real, then the good
things are good too. Id.
Dr. Sidney Weintraub, Deputy Assistant Secretary of State of the United States for International Finance and Development, has stated the following in regards to antitrust problems,
security issuance regulations and visas: "Most of these companies (companies investing in the
United States) are too small and don't run into the same sort of problems that are described for
B.P ..
" Id. at 18.
19"GEORGETOWN STUDY, supra note 66, at 96. Pierre Liotard-Vogt, Chairman of Nestle,
S.A., is quoted as suggesting that the Federal Trade Commission "is just trying to create
trouble for the establishment of foreign companies" in the United States. Wall St. J., March
19, 1974, at 16, col. 3; see also Wall St. J., June 14, 1974, at i, col. 6.
'9 15 U.S.C. §§ 1-7 (1976).
'Id. § 45.
"Id.. §§ 12-27.
.. Id. § 13. The Robinson-Patman Act basically requires equal treatment of all customers in
the same category if the concessions made to certain customers are apt to impede free competition among all of them. Generally there can be no individual rebate. But, if a rebate is given
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Sherman Act prohibits monopolization, attempts to monopolize, and contracts, combinations, and conspiracies in "restraint of trade or commerce
among the several states, or with foreign nations." 20 0 Among the more
common practices constituting a violation of the Sherman Act are pricefixing, boycotts and patent misuse. 20 1 Section 2 of the Sherman Act governs the conduct of all firms which invest in the United States and does not
limit itself to conduct within the United States but also governs conduct
abroad if such practices have a substantial anticompetitive effect on United
to
States commerce. 20 2 Many court decisions have applied the Act
20 3 If
anticompetitive ventures involving both domestic and foreign parties.
United States commerce is affected, courts generally hold the activities
come within the purview of the Act regardless of the geographic locale of
the activities, the nationality of the participants or whether the conspiracies
to one customer, rebates must be given to all competitors. Id. § 13(a). The law further
requires, unless specifically exempted from the Act, the same advantages are given to all customers in competition with one another. Id. §§ 13(c), 14.
2 15 U.S.C. §§ 1, 2 (1976). Like other antitrust statutes the Sherman Act does not directly
restrict investments in the United States by non-U.S. entities, but it does regulate the operation
of the business once the investment is made. Id. § 3. Although the Sherman Act literally
condemns every restraint upon commerce, the Supreme Court has interpreted § I as condemning only "unreasonable" restraints. Appalachian Coals, Inc. v. United States, 288 U.S. 344,
360-61 (1933). Certain trade practices are presumed to be "unreasonable" and thus illegalper
se because they are so pernicious in effect and without any redeeming competitive value (e.g.,
price fixing, horizontal territorial allocations, and boycotts). Other practices are subject to the
"Rule of Reason," requiring the court to balance the anti-competitive tendencies of the particular action against its redeeming -virtues (pro-competitive, business justification) in determining whether it is reasonable. Continental T.V., Inc. v. GTE Sylvania, Inc., 433 U.S. 36 (1977);
EFRON, supra note 139, at 38-39.
2 115 U.S.C. § 3 (1976); see Catalano, Inc. v. Target Sales, Inc., 446 U.S. 635 (1980) (price

fixing); United States v. Topco Associates, Inc., 405 U.S. 596 (1972) (horizontal territory and
customer allocations); United States v. Parke, Davis and Co., 362 U.S. 29 (1960) (resale price
maintenance); Klor's Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207 (1959) (boycotting); In
re Yarn Processing Patent Validity Litigation, 541 F.2d 1127 (5th Cir.), cert. denied, 433 U.S.
910 (1976) (patent misuse). The doctrine of "patent misuse" is similar to the common law
doctrine of "unclean hands," and in effect prevents a patentee from enforcing his patent
monopoly because allegedly he sought to gain by requiring leasing, licensing or sale of a patented item. See Stearns v. Tinker & Rasor, 252 F.2d 589, 600 (9th Cir. 1958). These activities
are inherently anti-competitive and, therefore, illegal-per se. Sherman v. British Leyland
Motors, Inc., 601 F.2d 429 (9th Cir. 1979). There are no defenses to these practices. EFRON,
supra note 189, at 39.
20215 U.S.C. § 2 (1976); Pfizer, Inc. v. Government of India, 434 U.S. 308 (1978); Timberlane
Lumber Co. v. Bank of America, N.T. & S.A., 549 F.2d 597 (9th Cir. 1976). In Timberlane the
court held that District Courts should employ a three-part analysis to determine whether, in
any given Sherman Act case, the court should exercise extraterritorial jurisdiction, and the
analysis should include inquiries as to whether: (i) the alleged restraint affected or was
intended to affect the foreign commerce of the United States; (ii) the restraint is of such a type
and magnitude as to be cognizable as a violation of the Sherman Act; and (iii) as a matter of
international comity and fairness, the extraterritorial jurisdiction of the United States should
be asserted to cover the restraint. The application of § 2 is limited by the requirement of a
showing of a specific intent to monopolize which in the case of foreign investors is unlikely to
exist given their relatively small stakes in the United States. See BI, SPECIAL REPORT, supra
note 192, at 21.
0315 U.S.C. §§ 12-27 (1976); see, e.g., Sulmeyer v. Seven-Up Co., 411 F. Supp. 635
(S.D.N.Y. 1976).
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are between foreign competitors.
The Federal Trade Commission Act (FTC Act) generally prohibits unfair
or deceptive practices in commerce and is used to prosecute anticompetitive

acts in their incipiency. 205 Foreign investors seeking to acquire control of
domestic entities not only fear potential FTC injunctive action, 2°6 but are
essentially wary of the Commission's police power because it can be utilized
both before and after a transaction is consummated, thereby lending more
uncertainty to an already risky venture. 20 7 In addition to prohibiting many
of the offenses covered more specifically by other antitrust statutes, the FTC

Act prohibits false advertising, deceptive sales approaches, product misrepresentations and other deceptive acts. 208 The FTC has demonstrated its

willingness to exercise its power in combatting alleged antitrust violations
in its examinations of British Petroleum's acquisition of a 25 percent interest in Standard Oil Company of Ohio, Nestle's, S.A. 1970 acquisition of
majority control in Libby, McNeil and Libby, and Nestle's, S.A. 1973
purchase of the Stouffer Corporation. 20 9 All three acquisitions eventually
took place.
The most relevant antitrust statute for a foreign investor contemplating

entry into the United States market is section 7 of the Clayton Act. 2 10 Section 7 prohibits a direct or indirect corporate acquisition of stocks or assets
of another corporation "where in any line of commerce in any section of the
country, the effect of such acquisition may be to substantially lessen compe-

tition, or tend to create a monopoly. '211 This standard has been so broadly
construed by United States courts that section 7 questions may be at issue in
any acquisition by a sizable company. 2 12 Section 7 applies to acquisitions,
mergers and joint ventures involving both actual and potential competitors
in the United States market. 2 13 The acquisition of a competitor receives
20415 U.S.C. § 44 (1976); see JOELSON, ANTITRUST LAW ASPECTS OF SPECIAL RELEVANCE
TO THE FOREIGN INVESTOR, CURRENT LEGAL ASPECTS OF FOREIGN INVESTMENT IN THE U.S.

25 (1976) [hereinafter cited as JOELSON].
20515 U.S.C. § 45(a) (1976); Timberlane, 549 F.2d 597 (9th Cir. 1976). The FTC Act supplements § 7 of the Clayton Act in that it applies to all parties, not just corporations.
2
"1d see Dean Foods Co., TRADE REG. REP. (CCH) 17,765 (FTC 1966).
207
Wall St. J., March 19, 1974, at 18, col. 2. Another obstruction is the requirement of governmental approval for mergers or acquisitions in certain activities; see, e.g., 16 U.S.C. § 824
(1976) (utilities); 46 U.S.C. § 808 (1976) (shipping); 49 U.S.C. §§ 5(a) (1976) (railroad companies and motor carriers), 1378(a)(4) (aviation controls).
20015 U.S.C. § 18 (1976). Section 7 seeks to prevent dilution of competition in its incipiency,
thus only a reasonable probability of anticompetitive effects need be shown. FTC v. Procter &
Gamble Co., 386 U.S. 568 (1967).
2

°9EFRON, supra note 189, at 38-39.
22 015 U.S.C. §§ 12-27 (1976).

Id. § 18 (emphasis added).

"'United States v. Marine Bancorporation, Inc., 418 U.S. 602 (1974); United States v. Von's
Grocery Co., 394 U.S. 270 (1966); United States v. Philadelphia National Bank, 374 U.S. 321
(1963); Brown Shoe Co. v. United States, 370 U.S. 294 (1962). See generally BI, SPECIAL
REPORT, supra note 192, at 29-31 & EFRON, supra note 189, at 40.

23
In re Yarn Process Patent Validity & Antitrust Litigation, 541 F.2d 1127, cert. denied, 433
U.S. 910 (1976); Emhart Corp., v. USM Corp., 527 F.2d 177 (1st Cir. 1975); United States v.
Amax, Inc., 402 F. Supp. 956 (D. Conn. 1975).
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most critical scrutiny by the courts, followed by acquisitions of suppliers
and customers and conglomerate mergers. 21 4 This provision can be used as
a defense mechanism by recalcitrant management of the target company or
by the Justice Department, sua sponte.2 15 These restrictions may prevent
21 6
foreign investment or direct it to de novo entry.
The effect of United States antitrust laws on foreign investors is felt even
more because of the government's attempt to extraterritorially apply these
laws. 21 7 The extraterritorial application of United States antitrust law is
governed by the "effects" theory: the effects of acts performed abroad upon
United States domestic or foreign trade.21 8 It does not depend on the
"'United States v. Marine Bancorporation, 418 U.S. 602 (1974); United States v. Penn-Olin
Chemical Co., 378 U.S. 158 (1964); Smith-Victor Corp. v. Sylvania Electric Products, Inc., 242
F. Supp. 315 (N.D. Ill. 1965).
2
"BOC International, Ltd. v. FTC, 557 F.2d 24 (2d Cir. 1977); United States v. Hughes Tool
Co., 415 F. Supp. 637 (C.D. Cal. 1976).
2
'SHENEFIELD, THE PERSPECTIVES OF THE UNITED STATES DEPARTMENT OF JUSTICE 12, 13
(1979) [hereinafter cited as SHENEFIELD]. According to Shenefield, there are two primary
objectives of U.S. policy in the application of antitrust laws to foreign transactions: (1) "To
prevent national boundaries from providing a haven from which Americans may flout laws
designed to protect our domestic compefition," and (2) "To prevent arrangements made
abroad from depriving U.S. consumers of the benefits of competition among importers and
between domestic and foreign sources of supply." Id. at 13.
2
'Reverse Flow, supra note 32, at 558 n.34. The effects theory is easy to understand when
applied to a murder: If X standing in Canada shoots Y standing in Minnesota, the effects
doctrine would support jurisdiction. Case of the S.S. Lotus, P.C.I.J., Ser. A, No. 9 (1927). The
effects doctrine is not as easily applied to economic activity. Yet the United States courts have
accepted the doctrine. In Schoenbaum v. Firstbrook, 405 F.2d 200 (2d Cir.), modified, 405
F.2d 215 (2d Cir. 1968), cert. denied, 394 U.S. 906 (1969), the court held "the district court has
subject matter jurisdiction over violations of the Securities Exchange Act although the transactions which are alleged to violate the Act take place outside the United States, at least when
the transactions involve stock registered and listed on a national securities exchange, and are
detrimental to the interests of American investors." 405 F.2d at 208. The Schoenbaum holding was subsequently expanded in Leasco Data Processing Equipment Corp. v. Maxwell, 468
F.2d 1326 (2d Cir. 1972). In Leasco Judge Friendly upheld jurisdiction over a foreign company whose stock was not traded on a U.S. market but in which the impact of defendants'
alleged misconduct affected U.S. shareholders and in which there was sufficient evidence of
"substantial misrepresentations" made in the United States. 468 F.2d at 1337. Leasco's very
liberal standards for extraterritorial jurisdiction have been followed in Travis v. Anthes Imperial Ltd., 473 F.2d 515 (8th Cir. 1973), SEC v. United Financial Group, Inc., 474 F.2d 354 (9th
Cir. 1973), and United States v. Clark, 359 F. Supp. 131 (S.D.N.Y. 1973). See also United
States v. Aluminum Co. of America (Alcoa), 148 F.2d 416 (2d Cir. 1945), where the Sherman
Act was held to prohibit agreements made in Canada between a Canadian firm closely associated to a U.S. corporation and other nonnational companies which restricted the supply of
aluminum to the U.S. Cf. K. BREWSTER, ANTITRUST AND AMERICAN BUSINESS ABROAD 6575 (1958); Metzger, The "Effects" Doctrine of Jurisdiction, 61 AM. J. INT'L L. 1015 (1967);
Raymond, A New Look at the Jurisdiction in Alcoa, 61 AM. J. INT'L L. 558 (1967).
2
'BI, SPECIAL REPORT, supra note 192, at 31-32. United States v. CIBA Corp. (consent
decree) 1970 Trade Cases, 73,269 (S.D. N.Y. 1970). In the CIBA case two Swiss firms, J.R.
Geigy, S.A. and CIBA Ltd., were merging when the Antitrust Division of the Department of
Justice brought an action to prevent the merger. The Department's theory was that two Swiss
companies were free to merge so long as the merger does not constitute a conspiracy to violate
U.S. laws. The merger took place after the two parties had undertaken to dispose of those U.S.
properties of one of them that would have created an illegal restraint of trade in combination
with the properties of the other. The lawsuit was settled by a consent decree. The dyestuff
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nationality of the enterprise involved. 2 19 Thus the parent foreign company
making direct investments in the United States may become subject to the
antitrust jurisdiction of United States federal courts, thereby exposing itself
not only to the application of the antitrust laws to its activities within the
United States, but also to the possible application of these laws to its activities outside the United States. 220 Once a United States court determines it
has jurisdiction over the parent company, either directly or through a subsidiary or affiliate, it usurps power to further dictate to that company what
it must and must not do outside the United States. 22 1 Courts have even
ordered foreign enterprises restructured in order to remove, and prevent in
the future, those activities outside the United States222which may have an
impact on United States domestic and foreign trade.
A foreign investor contemplating investing in the United States can study
the United States Department of Justice guidelines indicating grounds for
possible antitrust enforcement activity. 223 The foreign investor can also
take advantage of the Department of Justice's sponsored "Business Review
Procedure" through which he may request the Department to state its pres224
ent enforcement intentions with regard to the contemplated investment.
The Department will normally issue an advance determination on whether
it intends to contest a particular acquisition or transaction. Such a statement does not entirely eliminate the possibility of any future antitrust
enforcement, but is a valuable expression of official sentiment concerning a
specific investment proposal. 225 This advantage must be balanced against
the exhaustive disclosure of business information provided for in the procedure. Much of the factual information concerning the request becomes
226
public thirty days after a review letter is issued.
subsidiary of one of the parties was then sold to a U.S. company and now competes with
CIBA-Geigy. 1970 Trade Cas. 73,269 (S.D. N.Y. 1970).
291n re Siemens & Halske AG, 155 F. Supp. 897, 898 (S.D. N.Y. 1957); In re Electrical &
Musical Instruments Ltd., 155 F. Supp. 892, 894-96 (S.D. N.Y. 1957); United States v. Watchmakers of Switzerland, 133 F. Supp. 40, 48 (S.D. N.Y. 1955); United States v. Holophane Co.,
119 F.. Supp. 114, 119 (S.D. Ohio 1954); aft'd, 352 U.S. 903 (1956); United States v. Imperial
Chem. Indus. Ltd., 100 F. Supp. 504, 577-91 (S.D. N.Y. 1951); United States v. Timken Roller
Bearing Co., 83 F. Supp. 284, 308 (N.D. Ohio 1949), af'd, 352 U.S. 903 (1956).
220
BI, SPECIAL REPORT, supra note 192, at 19; see, e.g., Texasgulf, Inc. v. Canada Development Corp., 366 F. Supp. 374 (S.D. Tex. 1973), where a Canadian investment corporation's
acquisition was attacked under § 7 even though the acquiror was previously not engaged in
any commerce at all.
22
BI, SPECIAL REPORT, supra note 192, at 69.
222

UNITED STATES DEPARTMENT OF JUSTICE, ANTITRUST DIVISION, ANTITRUST GUIDE FOR
INTERNATIONAL OPERATIONS, rev. ed., March 1977.
2328 C.F.R. § 50.6 (1980). See also 15 U.S.C. §§ 1311-1314 (1976).
22428 C.F.R. § 50'6 (1986).
5

1ld. §§ 50.6-50.8. See generally J. McCann, Restrictions on Foreign Investments, United

States ofAmerica, 4 (ii) INT'L Bus. LAW. 177, 183 (1976) [hereinafter cited as McCann]. See

also Darby, The GuaranteesAccordedForeign Investors, 26 AM. J. COMP. L. 171-85 (agenda 1iB-2) (1976).
22628 C.F.R. §§ 50.6-50.10(a), (b) (1980). See also EFRON, supra note 189, at 32-33; BI, SPECIAL REPORT, supra note 192, at 69.
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Securities Regulations
The laws relating to United States securities regulation must be consid-

ered in formulating a plan of acquisition. Administered by the Securities
and Exchange Commission (SEC), these laws are designed primarily to prevent fraud by promoting full and fair disclosure to investors of material
facts regarding corporate issuers of stock and securities. The laws also con-

tain provisions regulating the United States securities markets and the various entities participating in the securities markets, such as brokers, dealers,
investment advisors, and investment companies. The goal of the securities
laws and regulations is to make available to potential purchasers of securi-

ties all material information needed to make an informed and prudent

227
judgment concerning a proposed transaction.
Securities law problems arise in an acquisition of a United States busi-

ness primarily (1) where the acquiring company uses its own securities as
consideration to purchase a United States business or (2) where the acquir-

ing company purchases, for cash or other consideration, the stock of a publicly held corporation in the United States. 228 Any corporation, whether
foreign or domestic, which proposes to issue or use its own stock or securities to purchase the stock or assets of a corporation owned by United States
229
investors usually must register the stock or securities with the SEC.
Although the securities laws apply equally to foreign and domestic investors, 2 30 they pose additional problems for foreign investors, thus lessening
...
15 U.S.C. §§ 77a-78kk (1976). In Spilker and Santa Fe the courts held the purpose of the
Securities and Exchange Act is to substitute the philosophy of full disclosure for the philosophy of caveat emptor and thus to achieve a high standard of business ethics in the securities
industry. Santa Fe Industries, Inc. v. Green, 430 U.S. 462 (1977); Spilker v. Shayne Laboratories, Inc., 520 F.2d 523 (9th Cir. 1975). In Crofoot the court held the Securities Exchange Act
has a dual purpose of providing regulation of securities in over-the-counter market and protecting investors from inequitable and unfair practices in such market. E. J. Crofoot, 11 v.
Sperry Rand Corp., 408 F. Supp. 1154 (E.D. Cal. 1976). Cf. Santa Fe, supra. See also Venture
Fund (International) N.V. v. Willkie Farr & Gallagher, 418 F. Supp. 550 (S.D.N.Y. 1976) (the
dual purposes of the federal Securities and Exchange Act are to protect American investors
and the domestic securities market). According to the Gallagher case the Act has extraterritorial application in order to protect domestic investors who have purchased foreign securities on
American exchanges and to protect the domestic securities markets from the effects of
improper foreign transactions in American securities. 418 F. Supp. at 554.
2
1 BI, SPECIAL REPORT, .rupra note 192, at 69.
22
Securities Act of 1933, 15 U.S.C. §§ 77a-77bbbb (1976) & Securities Exchange Act of
1934, 15 U.S.C. §§ 78a-78kk (1976). The Securities Act regulates the offering of securities by
an issuer. Prior to an offering, a registration statement must be filed with the SEC. The registration statement includes material facts about the company's operations, management and
financial position. Id. § 77f; see BI, SPECIAL REPORT, supra note 204, at 69-70. A foreign
investor proposing to issue its securities in the United States as a means of acquiring a United
States business will not, as a result of its nationality, be held to a stricter standard of materiality than a domestic company. In the Imetal and Texas Gu/fcases many facts pertaining to the
non-U.S. business of the foreign acquiring party and alleged by the plaintiff to be material in
the proceedings were found immaterial by the courts. Copperweld Corp. v. Imetal, 403 F.
Supp. 579 (W.D. Pa. 1975); Texasgulf, Inc. v. Canadian Development Corp., 366 F. Supp. 374
(S.D. Tex. 1973).
23
General applicability means both domestic and foreign investors and issuers must meet
the same basic requirements when purchasing securities of American companies, or when
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their desire and ability to locate or invest in the United States. 23 1 First, the
detailed registration and reporting requirements of the United States laws
exceed those of many countries. 232 Second, the extraterritorial reach of the
233
disclosure and reporting rules are a burden to foreign investors.
The Exchange Act requires issuers whose assets exceed one million dollars and who have 500 or more equity shareholders to register with the SEC
and file updated financial data at regular intervals. 234 Additionally, such

companies must follow the SEC's extensive proxy rules, 23 5 and are subject
to insider trading provisions 236 and other regulations. Foreign issuers are
exempt from this provision if less than 300 of the corporation's shareholders
are United States citizens. 237 In cases in which this exemption has not been
available, the SEC has considered disclosure requirements satisfied if the
information required to be publicly disclosed under the laws of the country
where the company was incorporated has been submitted, if the information required to be made public by a foreign stock exchange when the issues
were traded has been provided, and if information is voluntarily distributed
to the security holders. No concessions or exemptions are permitted, however, for the acquisition of an SEC-registered corporation. 238 Thus, a foreign investor who finances his acquisition or investment in a United States
enterprise by issuing its securities directly to United States citizens and who
registers that issue under the Securities Act must subsequently file periodic
reports with the SEC.
All investors, foreign as well as domestic, must file certain information

using public issues to finance business ventures in the United States. See Hearings on § 2840
Before the Subcomm. on Foreign Commerce and Tourism ofthe Senate Comm. on Commerce,
93d Cong., 2d Sess. 59 (1974). The SEC regulates the public offering of securities in the United
States. 15 U.S.C. §§ 77a-77aa (1976).
23
'GEORGETOWN STUDY, supra note 66, at 96. United States accounting practices, for example, cause substantial problems for foreign issuers who register their securities with the SEC or
come to control U.S. issuers whose securities are registered. The SEC has not included in its
Regulation S-X any separate forms or rules for foreign issuers. The SEC can waive or modify
requirements however. FED. SPEC. L. REP. (CCH) 79015, at 82,200.
2
" North American issuers must file forms 10-K (annual report), 9-K (quarterly report) and
8-K (current report), while all other foreign issuers file forms 20-K (annual report) and 6-K
(foreign current report). Foreign governments with registered securities file form 18-K (annual
report). See McCann, supra note 225, at 180. To ease the difficulties of the foreign investor,
the SEC promulgated rules modifying the requirements for foreign investors. 15 U.S.C. § 781
(1976); 17 C.F.R. § 240.12g3-2 (1981).
23
1 Even non-United States securities are subject to SEC regulations if they are traded on an
exchange in the United States. Schoenbaum v. Firstbrook, 405 F.2d 200, 206 (2d Cir.), rev'den
banc on other grounds, 405 F.2d 215 (2d Cir. 1968). For an excellent discussion of how express
provisions within U.S. securities law may be applied to actions committed outside the territory
INT'L Bus.
of the United States, see The Extraterritorial Application of Securities Laws, 3(ii)
LAW. 173, 177-95 (1975).
23415 U.S.C. §§ 78 1, m, n, o, p (1976).
23"15 U.S.C. § 78n; 17 C.F.R. § 240.14 (1981).
2315 U.S.C. § 78p.
23.17 C.F.R. § 240.12g3-2(a) (1981).
23

11d., § 240.12g3-2(b).
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with the SEC when an acquisition or tender offer 239 is made for more than
5 percent of the shares of a publicly held corporation. 24° Noncompliance
24
with this regulation may result in an injunction precluding the offer. '
OSEC Petroleum, S.A., a German corporation, purchased through its Luxembourg subsidiary and a Canadian broker on the Toronto Stock Exchange
more than 5 percent of the stock of a Canadian petroleum company whose
stock was listed on the Pacific Coast Stock Exchange. The company registered under section 12 of the Exchange Act but failed to make a timely
filing of a Schedule 13D report with the SEC and to disclose to the sellers
and the public their intention to acquire control of the Canadian company.
In response to a suit by the SEC, the company consented to an injunction
without admitting or denying guilt and established a $150,000 fund to compensate those who had sold their shares to the Canadian
corporation with242
out knowledge of the company's takeover intentions.
Section 16 of the Exchange Act requires every investor, foreign or domestic, who beneficially owns more than 10 percent of the outstanding securities of a company registered under the Securities Exchange Act, to file a
statement with the SEC stating the amount of securities owned and to
update the statement each time his shareholdings change. 24 3 Officers and
directors, foreign and domestic, are also subject to this requirement. Furthermore, such 10 percent owners are also required to turn over to the company any profits realized on sales or purchases of the company's securities
within a six-month trading period. 2 " The provision effectively prohibits
short-term trading by any officer, director, or 24any
investor who owns a 10
5
percent or greater interest in the corporation.
The SEC also regulates against attempts by a foreign investor to gain
control of, or invest in, a United States firm through the use of a foreign
nominee without disclosing his identity. In such a case, the SEC may seek

39
A tender offer is an offer to all shareholders of a corporation (the "target" corporation) to
purchase all or a stated number of their shares for a fixed price during a fixed period of time.

BI, SPECIAL REPORT, supra note 194, at 76. One of the principal reasons for using a tender
offer is that large enterprises in the United States do not have a controlling shareholder or
group as in Europe where banks frequently own large blocks of stock and are in control of the
enterprises. For the pros and cons of tender offers, see BI, SPECIAL REPORT, supra note 192, at
76-83.
24015 U.S.C. § 78m(d) (1976). If the acquisition is by a public tender offer, a Schedule 13D
must be filed prior to the offer. Id. § 78n(d).
"Id. §§ 77m, t, 78 u(d).
242
SEC v. OSEC Petroleum, S.A., [1974] FED. SEC. L. REP. (CCH) 1 94,915 (D.D.C.) Dec.
18, 1974. See also BI, SPECIAL REPORT, supra note 192, at 79-80.
2 15 U.S.C. § 78p(a) (1976).
24

Id. § 78p(b).

1 See HEARINGS ON § 425 BEFORE THE SUBCOMM. ON SECURITIES OF THE SENATE COMM.
ON BANKING, HOUSING AND URBAN AFFAIRS, 94th CONG., Ist SESs. (1975). See also Rondeau v. Mosine Paper Corp., 422 U.S. 49 (1975); Committee for New Management of Butler

Aviation v. Widmark, 335 F. Supp. 146 (E.D.N.Y. 1971) (shareholder may be disenfranchised
if he fails to file as required by the Williams Act, section 13(d) of the Securities Exchange Act

of 1934, 15 U.S.C. § 78m(d) (1976)).
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an injunction to deprive the foreign investor of his voting rights or of24the
6
economic benefits gained by him through ownership of the securities.
C. Labor Laws

Once the foreign investor completes his acquisition and becomes an
"employer," he, like United States citizens, becomes subject to federal and
state statutes dealing with employer-employee relations. 24 7 The cornerstone of federal labor law legislation governing labor relations in business
that "affects interstate commerce" is the Labor Management Relations Act
of 1947.248 Section 7 of the Act sets forth the rights of employees:
Employees shall have the right to self-organization, to form, join or assist labor
organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activitiesfor the purpose of collective bargaining or other mutual aid orprotection, and shall also have the right to refrain from
any or all of such activities .... 249 (Emphasis added.)

Strikes are included among the "concerted activities" protected by this sec250
tion. Section 13 of the Act also protects the employees' rights to strike.
Limitations are placed on the exercise of the right to strike: the lawfulness
of a strike may depend on the purpose of the strike, on its timing, or on the
.415 U.S.C. § 78u (1976).
247Federal labor laws operate essentially as part of the law of each of the fifty states. Under
the doctrine of federal preemption a state may not prohibit the exercise of rights which federal
labor statutes protect. FLORIDA GUIDE, supra note 104, at 99. Some states have general labor
relations law comparable to the federal Taft-Hartley Act; others, like Florida, have no one
general law but do have various laws which impact on both public and private employees.
See, e.g., FLA. STAT. §§ 447.201-.609 (1979) (Public Employees Relations Act (PERA) which
gives state employees a right to organize and bargain collectively as to the terms and conditions of employment), 447.01 (guarantees employees right to form, join or assist labor organizations, rights to bargain collectively, and rights to engage in concerted activities for purpose
of collective bargaining or other mutual aid and protection), 351.20 (blacklisting of employees), 833.02(c) (conspiracy to combine to blacklist), 862.02 (enticement of railway employees),
and 506.06, .09 (union labels).
2429 U.S.C. §§ 141-187 (1976) (Taft-Hartley Act). Title I of the Act drastically revised the
National Labor Relations Act of 1935, (Wagner Act) 29 U.S.C. §§ 151-169 (1976). The TaftHartley Act established the National Labor Relations Board (NLRB) to administer and
enforce the Act. It has two main functions: (I) To conduct representation elections and certify the results; and (2) to prevent employers and unions from engaging in unfair labor practices. Title II establishes the Federal Mediation and Conciliation Service (FMCS) as an
independent agency and provides a special procedure for handling national emergency labor
disputes other than those involving unfair labor practices or representation questions which
are handled by the NLRB. The purpose of the FMCS is to prevent or minimize interruptions
in interstate commerce due to labor disputes through the process of mediation and conciliation. The FMCS tries to resolve existing disputes through mediation and conciliation and may
not require or insist upon a concession or a settlement by either party. Title III authorizes
damage suits against employers and unions for breach of contract and also provides for damage suits against unions for illegal boycott activities. This Title also regulates the checkoff and
employer payments into employee pension or welfare fund.
24929 U.S.C. § 157 (1976).
Examples of conduct protected by § 7 of the Act include:
(I) Forming or attempting to form a union among the employees of a company; (2) joining a
union whether the union is recognized by the employer or not; (3) going out on strike to secure
better working conditions; and (4) refraining from activity in behalf of a union.
2529 U.S.C. § 158 (1976).

Aspects of Foreign Investments in United States

41

conduct of the strikers. 25 1 The consequences of a strike for both the
employees and employers depend on the object of the strike, ::e., on
whether the strike is to obtain economic concessions from the employer or
to protest an unfair labor practice. The former, known as "economic strikers," seek higher wages, shorter hours, or better working conditions. These
employees retain their status as employees and cannot be discharged, but
they can be replaced by their employer. 252 The latter are called "unfair
labor practice" strikers, and can neither be discharged nor permanently
replaced. These strikers, as long as there has been no misconduct on their
part, are entitled to have their jobs back even if employees hired to do their
253
work have to be discharged.
A very important provision of the Act is section 8(d) providing for collective bargaining between employers and employees. 254 This section requires
an employer and the representative of its employees to meet at reasonable
times, to confer in good faith about certain matters, and to put into writing
any agreement reached if required by either party. It is an unfair labor
255
practice for either party to refuse to bargain collectively with the other.
The unfair labor practices of employers and labor organizations are listed
in section 8 of the Act. Section 8(a)(l) forbids an employer "to interfere
with, restrain, or coerce employees in the exercise of the rights guaranteed
in section 7."256 Examples of employer conduct which violates section 8
include: granting wage increases deliberately timed to discourage employees from joining a union, spying on union gatherings, and257threatening to
close down the plant if a union should be organized in it.
Section 8(a)(2) makes it unlawful for an employer "to dominate or interfere with the formation

. . .

of any labor organization or contribute...

support to it.' ' 258 Examples of employer conduct which violate this provision include: contributing money to a union it favors, pressuring employees
to join a union, and allowing one or several unions competing to represent
employees to solicit, at the exclusion of the others, on company premises. 2 59
"'The object of a strike and whether the object is lawful are matters often decided by the
NLRB.
2 2

FLORIDA GUIDE, supra note 104, at 101.

25 3

1d. at 102. Strikers who engage in serious misconduct in the course of a strike may be
refused reinstatement to their former jobs. The following are examples of serious misconduct:
strikers physically blocking persons from entering or leaving a struck plant, strikers threatening violence against nonstriking employees entering a plant, and strikers attacking management representatives. Id.

25429 U.S.C. § 157 (1976).
'Id.§ 158(d).
25

11d. § 158(a)(1).
"'7FLORIDA GUIDE, supra note 104, at 105.
25829 U.S.C. § 158(a)(2) (1976).

S$ee FLORIDA GUIDE, supra note 104, at 101. Union restraint and coercion of employees is
also covered under the Taft-Hartley Act. Such discrimination may occur in the areas of union

organizing, the exercise of freedom of speech, union security provisions, checkoff and hiring
arrangements.
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Section 8(a)(3) makes it an unfair labor practice for an employer to discriminate against employees "in regard to hire or tenure of employment or
any term or condition of employment" for the purpose of encouraging or
discouraging membership in a labor organization. 260 Examples of illegal
discrimination under this provision include refusing to hire a qualified
applicant because he belongs to a union and discharging an employee
because he urged other employees to join a union. An employer may, however, discharge, transfer, lay off, or discipline an employee who is actively
as the true reason for the action is not the
supporting a union so long
26 1
employee's union activity.
The National Labor Relations Act is intended to prevent and remedy
unfair labor practices. The National Labor Relations Board (NLRB) may
order an employer who has engaged in unfair labor practices to: disestablish an employer-dominated union, offer employees reinstatement to their
former positions with back pay, and bargain collectively with a certain
union. 262 The NLRB may petition the United States Court of Appeals for
26 3
a court decree enforcing the order if the employer fails to comply with it.
Other federal statutes with which the foreign investor should familiarize
himself include the Fair Labor Standards Act of 1938 (FLSA), 264 the Civil
Rights Act of 1964,265 the Age Discrimination in Employment Act of
1967,266 and the Occupational Safety and Health Act of 1970.267 The
FLSA, also referred to as the wage and hour law, specifies a federal minimum wage, requires overtime pay for employees who work in excess of
forty hours per week, restricts child labor in establishments producing
goods for commerce, and requires equal pay for equal work regardless of
sex.

26 8

Title VII of the Civil Rights Act, as amended in 1972, outlaws discrimi-

2629 U.S.C. § 158(a)(3) (1976).
16'FLORiDA GUIDE, supra note 104, at 106.

26229 U.S.C.. § 160(a)-(c) (1976); see also FLORIDA GUIDE, supra note 104, at 107-08.
26329 U.S.C. § 160(e) (1976).
264
Id. §§ 201-219.
2"42 U.S.C. § 2000e (1976).
2629 U.S.C. §§ 621-634 (1976).
26
Vd. §§ 651-678.
268
1d. §§ 206 (minimum wage), 207 (maximum hours), 212 (child labor) and (equal pay for
equal work). The FLSA applies to the vast majority of employees in the United States and is

administered by the Department of Labor, Wage and Hour and Public Contracts Divisions.
Compare the FLSA with the following State of Florida provisions: FLA. STAT. §§ 448.01
(1979) (ten-hour day and overtime premium), 683.01 (days of rest, legal and public holidays),
222.11 (exemption from garnishment for head of household wages), & 95.11 (suits for collecting of wages), and chs. 450 (child labor provision) & 532 (payment of wages). Fringe benefits

including hospitalization, group life insurance, sick pay, holidays, vacation, housing, meals,
and transportation allowances are not required by law but are bargained for in union contracts
or by employees individually. There are no government controls with respect to the termination procedures for privately employed individuals.
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nation based on race, color, religion, sex or national origin. 269 Employers
are proscribed from recruiting, hiring, referring, classifying, or discharging
applicants or employees on any of these bases. 270 The Civil Rights Act
permits discrimination based on religion, sex or national origin in instances
27
where religion, sex, or national origin is a bona fide job qualification. '
272
However, courts have narrowly construed this exception.
The Age Discrimination in Employment Act of 1967 (ADEA) forbids
discrimination on the basis of age. 273 ADEA forbids an employer from

discriminating against people between 40 and 70 years of age in hiring,
classifying, and indicating preferences based on age2 74 in an advertisement
for employment. 275 Exceptions to the Act allow preferential treatment if
26942 U.S.C. § 2000e-17 (1976). Section 701(k), effective April 30, 1979, prohibits discrimination on the basis of pregnancy. Section 701(b) covers public as well as private employers
with fifteen or more employees, with limited exceptions.
...
Id.§ 2000e-2(a), (b), (c), (d). Title VII is administered by a five-member Equal Employment Opportunity Commission (EEOC) whose main role is to function as a mediator or conciliator. Although it does not have the authority to issue cease and desist orders or to go into

court for such order, it has broad investigatory and enforcement powers which are exerted on
employers regardless of the size of their operations. In addition, charging parties alleging
discrimination must first appeal to any existing state or local federal employment agencies.
But if a complaint or charge of discrimination is not disposed of at the state level and voluntary compliance is not had, the charging party or the EEOC may initiate court action. Action
infederal court must be commenced within 90 days of receipt of a "right-to-sue" letter. Section 706(g) provides for equitable relief only: injunction, reinstatement, back pay (limited to
two years preceding charge, less interim earnings), and other equitable relief (e.g., affirmative
action programs to reverse a pattern of systematic discrimination in the past and the loss of
government contracts). Prevailing party receives reasonable attorneys' fees. No compensatory
or punitive damages are allowed. Prevailing employer may recover only if action is frivolous,
unreasonable or without foundation. Christiansburg Garment Co. v. EEOC, 434 U.S. 412
(1978). Almost every state, the District of Columbia and Puerto Rico have also enacted laws
which prohibit discrimination in employment. These laws, which generally mirror the federal
statutes, are administered by state fair employment practices commissions.
"'Id. § 2000e-2(h).
17'See, e.g., De Laurier v. San Diego Unified School Dist., 588 F.2d 674 (9th Cir. 1978). In
De Laurier the Court held the school district's policy under which teachers were required to go
on leave at the beginning of the ninth month of pregnancy was justified by a reasonable business necessity. 588 F.2d at 676. The school district prescribed evidence showing it is necessary
to the administrative and educational objectives of the district (e.g., the need to find qualified
substitute teachers for a long-term teacher's absence and because pregnancy impairs the physical condition and ability of such teachers) to require teachers to go on leave at the beginning of
the ninth month. 588 F.2d at 678. Cf. In re Consolidated Pretrial Proceedings in the Airlines
Cases, 582 F.2d 1142 (7th Cir. 1978) holding attributes which are culturally more common to
one sex than the other are insufficient basis for a bona fide occupational qualification to justify
sex discrimination. 582 F.2d at 1145-47.
27329 U.S.C. §§ 621-634 (1976). ADEA was amended in 1978. The EEOC has also assumed
responsibility
for the enforcement of this Act from the Wage and Hour Labor Department.
2
'1d. §§ 621, 623. Exceptions to the protected age group include: certain executives, tenured college professors until July 1, 1982, and collective bargaining agreements in effect prior
to September 1977.
2"1d. A person wishing to sue under ADEA must first file a charge with the Secretary of the
EEOC within 180 days (300 days if a state agency) of the alleged discriminatory conduct.
Thereafter, the person must wait 60 days to give the EEOC an opportunity to conciliate. After
such period and within two years or three years if the violations are willful, the person may
sue. Id. § 255. State courts have jurisdiction and claimants must report to appropriate state
proceedings even if these are simultaneously pursued with federal remedies. Oscar Mayer &
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age is a bona fide occupational qualification reasonably necessary to the
normal operation of the business or if there exists a bona fide seniority sys276
tem or employee benefit plan.
The Occupational Safety and Health Act of 1970 (OSHA) 27 7 gives the
Secretary of Labor authority to promulgate mandatory national health and
safety standards to assure "every working man and woman in the nation
safe and healthful working conditions." 278 The Act established a national
Institute for Occupational Safety and Health to survey industrial health
problems, conduct research, and develop effective standards for known and
potential hazards. 279 It also provides for occupational safety and health
inspections to be made by federal inspectors at industrial locations. 28 0 The
Act provides for sentences of up to a year and fines of up to $10,000 as well
as civil penalties. Failure to correct a cited violation can result in fines of
up to $1,000 a day. 28 ' This Act calls to the attention of foreign investors

that their industrial plants in the United States must comply with federal
health and safety standards as well as with state and sometimes local
requirements.
Despite the many labor and labor-related laws foreign investors have to
deal with, most have expressed satisfaction with the availability of U.S.
labor.282 They find the U.S. work force productive, its cost competitive and
its unions cooperative when compared with European unions. 2 83 In the
Co. v. Evans, 441 U.S. 750, 756-57 (1979). The United States Supreme Court has held the

ADEA affords claimants a jury trial on claims for lost wages even though the Act itself has no
provision expressly granting such a right. Lorillard v. Pons, 434 U.S. 575 (1978).
2 °29 U.S.C. § 623(0 (1976).

.."Id. §§ 651-678. Reports and recording requirements are included in the Act, which is
administered under the Secretary of Labor.
1"'1d. § 651. Not only must employers comply with specific standards but OSHA directs all
employers to "furnish each of his employees employment and a place of employment which
are free from recognized hazards that are causing or are likely to cause death or serious physical 9harm of his employees." Id. § 654(a)(1).
" 1d. §§ 655, 656. Recognized hazards are hazards which can be detected readily by means
of the basic human senses. Id. § 652(8), (9); see also FLORIDA GUIDE, supra note 104, at 110.
2-°29 U.S.C. § 657 (1976). See also INVESTMENT PROBLEMS, supra note 4, at 21. A penalty
can be imposed on an employer for violating one of his duties only if the employer refuses to
correct an unsafe cQndition after it has been called to his attention, and only after a citation
has been issued. An employer is entitled to a full administrative hearing followed by judicial
review if the employer decides to contest the finding that a situation is unsafe. Furthermore,
an employer can challenge a standard set by the Secretary of Labor and may seek a temporary
or permanent variance from a particular standard. Id. §§ 658, 659; see also FLORIDA GUIDE,
supra note 104, at 110.
28129 U.S.C. § 666 (1976).

...
INVESTMENT PROBLEMS, supra note 4, at 29-30, while many German executives, for example, publicly complain about the shortage of labor in Germany. Id.
23Id. at 29. In unionized companies, the union and management groups generally remain
separate. Company or plant management is not represented in union branches, and union
officials do not participate in management operational decisions. Wages, costs of living adjustment, holidays and vacations, grievance procedures, job definitions and working conditions in
such companies are agreed upon in a collective bargaining process between union representatives and management. The product of the collective bargaining process, the labor contract,
typically covers a period of I to 3 years. UNITED STATES DEPARTMENT OF COMMERCE,
INVEST IN THE USA, A GUIDE FOR THE FOREION INVESTOR, 9-10 (March 1981).
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Southeast, 284 in particular, foreign investors are happy with United States
labor. 285 All Southeastern states have promulgated under the Taft-Hartley
Act 286 right-to-work laws which enable states to ban the union shop and
provide the individual worker with the option of accepting or rejecting
union membership. 287 Florida and Mississippi have gone so far as to incor-

porate right-to-work provisions into their constitutions. 288 Right-to-work
laws are an important incentive because they have the practical effect of
diminishing employee wages and fringe benefits, 289 and reducing the
amount of production time lost due to strikes. 290 In effect, the South's

been responsible for a southward
right-to-work laws have, to some extent,
1

29
migration of capital and technology.
Foreign investors, however, have been concerned with the difficulties
they have encountered in training labor personnel. Although many states

offer the foreign investor public vocational and technical training programs, 292 in some instances a state's promotion agency promised the inves28

4The Southeast consists of: Alabama, Florida, Georgia, Louisiana, Mississippi, North Carolina, South Carolina, Tennessee and Virginia. InternationalCapital,supra note 13, at 674.
85
INVESTMENT PROBLEMS, supra note 4, at 30.
28
Management Relations (Taft-Hartley) Act § 14(b), 29 U.S.C. § 164(b) (1976).
287Labor
1d.
288
" See FLA. CONST. art. 1, § 6; MISS. CONST. art. 7, § 198A. The right-to-work provision in
the Florida Constitution states:
The right of persons to work shall not be denied or abridged on account of membership or
non-membership in any labor union, or labor organization. The right of employees, by and
through a labor organization, to bargain collectively shall not be denied or abridged. Public
employees shall not have the right to strike.
FLA. CONST. art 1, § 6.
The constitutionality of Florida's right-to-work laws has been upheld in the United States
Supreme Court. American Federation of Labor v. Watson, 327 U.S. 582 (1946).
289Dempsey, Legal and Economic Incentivesrfor Foreign Direct Investment in the Southeastern
United States, 9 VAND. J. TRANSNAT'L L. 247, 269 (1976). When a German worker's social
security and other fringe benefits are added to his salary, the cost of labor in the Southeast is
lower than the cost of labor in Germany. Id.
comparatively
2
W InternationalCapital, supra note 13, at 674. In 1971 in Florida, for example, only onetenth of 1% of all lost work days could be attributed to labor disputes, compared to a national
average of 26%. Florida Department of Commerce, ECONOMIC DEVELOPMENT OF FLORIDA
15 (1974).
29
1During his presidential campaign Jimmy Carter promised he would sign a bill repealing
§ 14(b) of the Taft-Hartley Act if Congress passed such legislation. So far no such bill has
been
29 passed.
nternationalCapital,supra note 13, at 675. In Louisiana, for example, a manufacturer
who has made the decision to locate or expand his industrial facility in the state need only
inform the Louisiana Department of Commerce and Industry of the quantity and type of labor
he will require. The state will conduct labor availability surveys in the community in which
the facility is to be constructed and recruit prospective employees. The state will advertise,
screen, test and interview. Training will be initiated before construction of the plant site has
been completed. Instructional materials including training manuals, slide presentations and
videotapes of manufacturing operations performed at similar facilities wiU be custom tailored
to satisfy the industry's particular requirements. The state will share in the expense of raw
materials consumed and will pay the manufacturer's employees to serve as instructors. Prospective employees attend the training on their own time and at their own expense, and the
manufacturer is not obligated to employ those individuals who complete the program. LouIsiANA DEPARTMENT OF COMMERCE AND INDUSTRY, INDUSTRIAL TRAINING PROGRAM (1976).
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tor more than the state's facilities could deliver. 293 Overall, however,
happy with management and employment practices in
foreign investors are
294
the United States.
Conclusion
This article explored the development of FDI in the United States and
attempted to demonstrate foreign investors face special problems when
investing in the United States because of the complexities of the United

States legal system, the substance of United States laws and their application to foreign investment. To the extent the foregoing points may have
been demonstrated, foreign investors are encouraged to invest in the United
States but to first familiarize themselves with the United States legal system.
It is further urged that United States counsel to foreigners owe a duty to
their clients, if their clients are to be properly served, to familiarize themselves with the many legal issues likely to arise when foreigners invest in the
United States.

The Florida system is capable of assisting both manufacturers opening a new facility and those
expanding an existing operation. See, e.g., FLORIDA DEPARTMENT OF COMMERCE, ECONOMIC
DEVELOPMENT OF FLORIDA 15 (1974).
"'See InternationalCapital, supra note 13, at 675.
2
'See DEPT. OF COMMERCE STUDY, supra note 65, Vol. 1, Ch. 7, at 131.
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Appendix A
12 U.S.C. §§ 611-631. Edges may be formed by no less than five natural persons.
National banks are often interested in forming Edges. To do so an applicant bank
must file the following information with the Board:
1. The articles of association. The articles must specify in general terms the
object for which the association is formed and may contain any other provisions not inconsistent with law which the association may seek to adopt for the
regulation of its business and the conduct of its affairs. 12 U.S.C. § 611 (1976).
The articles must be signed by all persons intending to participate in the
organization of an Edge. Thereafter the articles must be forwarded to the
Board and must be filed and preserved in its office. Id. § 613;
2. An executed organization certificate as described in § 25-a of the Federal
Reserve Act (FRA) and § 211.4-a of Regulation K. The organization certificate, made by the persons signing the articles of association must specifically
state: (1) The name assumed by such Edge which name is subject to the
approval of the Board. (2) The place or places where the Edge's operations
are to be carried on. (3) The place in the U.S. where its home office is to be
located. (4) The amount of its capital stock and the number of shares into
which the Edge will be divided. (5) The names and places of business or residence of the persons executing the certificate and the number of shares to
which each has subscribed. (6) The fact the certificate is made to enable the
persons subscribing the same to avail themselves of the advantages of 12
U.S.C. §§ 611-31;
3. A statement regarding the purposes.for which the Edge is to be established and
the activities contemplated for the Edge. Edges may deal in drafts, checks,
bills of exchange, purchase and sale of securities of corporations which do not
do business in the U.S., may issue letters of credit, may purchase and sale
coinage and gold, and may receive deposits outside the United States. Id.
§§ 615-17;
4. If it is the Bank's first Edge, a summary of the Bank's experience in international banking operations including the volume to be kept in their present
international business. A description of the Bank's present international
department, the number of personnel on its staff and the background of its
officers;
5. A description of the management of the proposed Edge including a short biographical sketch of each of the proposed directors and officers. Directors of an
Edge need not be United States citizens. Act of September 17, 1978, Pub. L.
No. 95-369, 92 Stat. 609;
6. The proposed equity and debt investment in the proposed Edge.
The proposal submitted by the applicant bank to the Board must describe how
the convenience and the aid to the community will be served by the proposed Edge
with respect to international banking and financing services and must discuss:
(a) the types of customers to be served; (b) the specific services to be provided;
(c) a reference of how these services are now provided these customers and how the
present customers are now served within the market. Furthermore, the proposal
must specify:
a. Each office (address) of applicant bank's for any direct or indirect affiliate of
the applicant bank that is within 25 miles of the proposed Edge. Section 616
provides Edges must not carry on any part of its business in the U.S. "except
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such as shall be incidental to its international foreign business." 12 U.S.C.
§ 616;
b. the actual and potential effects the proposed Edge will have on present
services.

The following financial information must also be included in the applicant bank's
proposal:
a. Reference to the capitalization structure (where banking corporations are to be
capitalized at the minimum amount, a contribution to surplus [usually
$500,000] is expected to be made in view of the possible impairment of capital
due to start-up costs);
b. the projected balance sheets and income statements for at least three years
until a total breakdown point is reached.
No Edge may be organized with capital stock of less than $2 million. Furthermore,
one-quarter of that amount must be paid in before the Edge is authorized to begin
business. The balance is payable over the following approximately sixteen months.
Act of September 17, 1978, Pub. L. No. 95-369, § 3(d), 92 Stat. 609.
The factors considered by the Board in acting on a proposal to organize an Edge
include: (i) the financial condition and history of the applicant; (ii) the general
character of its management; (iii) the convenience and needs of the community to
be served with respect to international banking and financing services; and (iv) the
effects of the proposal on competition. 12 C.F.R. § 211.4(a)(l) (1981).
Once the Board determines the application is complete it will publish in the Federal Register notice of the proposal and will give interested persons an opportunity
to express their views on such proposal. Assuming no one contests the formation of
the Edge, the average time from the time the application is complete to final Board
action is five months. If the formation of the Edge is contested, it is impossible to
predict the length of time required.
Upon duly making and filing the articles of association and an organization certificate, and after the Board has approved the same and issued a permit to begin
business, the association becomes a body corporate. Id. § 211.4. Regulation K further provides the Edge's name and must include "international," "foreign," "overseas," or similar word, but may not resemble the name of another organization to an
extent which might mislead or deceive the public. Id.
After the Board issues the preliminary permit, the Edge may elect officers and
otherwise complete its organization, invest in obligations of the government, and
maintain deposits with banks, but it may not exercise any other powers until the
Board has issued a final permit to commence business. 12 U.S.C. § 616 (emphasis
added). Furthermore, no amendment to the articles of association becomes effective
until approved by the Board. Id.
In the name designated, the association has the power to adopt and use a corporate seal, to have succession of a period of twenty years unless sooner dissolved by
the act of the shareholders owning two-thirds of the stock or by an act of Congress
or unless its franchises become forfeited by some violation of law, to make contracts,
to sue and to be sued, to complain and defend in any court of law or equity, to elect
or appoint directors, and, by its board of directors, to appoint officers and employees
as may be deemed proper. The association may define the authority and duties of
its officers and directors, require bonds of them, dismiss officers or employees, and
at their pleasure appoint others to fill their places. The association may prescribe,
by its board, by-laws not inconsistent with law or with the regulations of the Board
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regulating the manner in which the stock may be transferred, in the manner in
which directors, officers and employees are elected or appointed, which the association's property is transferred, and the manner in which privileges granted to the
association by law are to be exercised and enjoyed. Id., § 614.
An Edge desirous of establishing branches elsewhere in the U.S. must complete a
proposal similar to that discussed above. In acting on a proposal to establish a
branch in the U.S., the Board will consider the same factors enumerated above. 12
C.F.R. § 211.4(a)(1) (1981). As with the initial formulation of an Edge, the Board
will also publish in the Federal Register notice of any proposal to establish a branch
in the U.S. and will give interested persons an opportunity to express their views on
the proposal. An Edge may also establish and maintain for the transaction of its
business branches or agencies in foreign countries, their dependencies or colonies,
and in the dependencies or insular possessions of the United States. Procedures for
the establishment of branches abroad are discussed in § 211.3(a) of Regulation K.

